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Abstract

This paper compares China’s stance during the UNCLOS negotiations — the starting point of
contemporary law of the sea, with its engagement in the latest development of BBNJ
negotiations. It answers the question, how does China participate in these two important rules-
making processes of the international law of the sea? By identifying salient positions China
took in each set of lengthy negotiations and explaining the reasons behind, the paper also aims
to reflect what a rising China may bring to the international legal maritime order in the
foreseeable future. The first part of this paper, on the nature of China’s engagement in the
UNCLOS negotiations, draws on archival study of official records of the UNCLOS IlI (1973
—1982), as has been digitalized by the UN Office of Legal Affairs. The second part examines
the period between the adoption of the UNCLOS (1982) and the start of the BBNJ process
(2004), paying attention to China’s shifting practice towards the exploration and exploitation
of the deep seabed mineral resources, and its concerns over the ratification of the UNCLOS
and the 1995 FSA. Then the paper focuses on China in the BBNJ negotiations — Working
Groups, Preparatory Committee Meetings and Intergovernmental Conferences. Drawing upon
the evolution of China’s positions over the past five decades, the paper concludes with some
insights on the likely future directions and implications of China’s engagement with the
international law of the sea.

1. Introduction

It was an afternoon in August 2022, at the United Nations (UN) Headquarters in New York.
The international community was negotiating a new legally binding agreement on the high
seas. After a lengthy debate as to whether ‘common heritage of mankind’ is a principle of
international law or merely a concept,* a Chinese diplomat, echoing a speech just made by the
Bangladeshi delegation, spoke emotionally of the West’s lack of political will to share the
benefits arising from exploiting marine genetic resources in the Area - the seabed and ocean
floor and subsoil thereof, beyond the limits of national jurisdiction.?

This was a unique and déja vu moment, reminiscent of the famous photo of Chinese
Minister of Foreign Affairs Qiao Guanhua laughing heartily at the UN General Assembly in

* Accepted for publication by Leiden Journal of International Law on 27 August 2024, forthcoming 2025. This is
a resulting publication of Chiang Ching-Kuo Foundation for International Scholarly Exchange Project “The Rise
of China and the Future of High Seas Governance” (Project Number: RG008-P-20). The authors would like to
thank three anonymous reviewers for their extensive and constructive comments on an earlier draft. All views are
our own!

1 The resulting agreement refers to ‘the principle of the common heritage of humankind’, see Article 7 (b), BBNJ
Agreement.

2 Article 1 (1), United Nations Convention on the Law of the Sea (UNCLOS), Montego Bay, 10 December 1982,
in force 16 November 1994, 1833 UNTS 397.



1971.2 That was the year in which the People’s Republic China (PRC) replaced the Republic
of China (ROC) as the only legitimate representative of China to the UN.* Every child in
mainland China was taught in high school history class that in the 1970s China stood firmly
with developing countries against superpowers and hegemonies — the United States and Soviet
Union, and aspired to achieve a new international economic order. It was the votes of the
developing world that facilitated the PRC finally arriving at the UN.® Therefore, it was hardly
surprising that China aligned closely with the Third World during the third United Nations
Conference on the Law of the Sea (UNCLOS Il11, 1973 — 1982), inclusive of their prioritizing
sovereignty and gaining their fair share of the benefits of the exploitation of the natural
resources of the oceans.

In 2022, the international community celebrated the fortieth anniversary of the adoption
of the United Nations Convention on the Law of the Sea (UNCLOS). Moreover, after decades
of Working Group meetings,® Preparatory Committee meetings (PrepCom),” and six rounds of
intergovernmental conferences (IGCs) between 2018 and 2023,2 the Agreement under the
United Nations Convention on the Law of the Sea on the conservation and sustainable use of
marine biological diversity of areas beyond national jurisdiction (BBNJ Agreement),® as the
third implementing agreement of the UNCLOS,*° was adopted on 19 June 2023. The BBNJ
Agreement is an important international legal instrument, covering more than 60% of the
world’s oceans, which are high seas beyond national jurisdiction. It focuses on four major
themes: marine genetic resources (MGRS), including benefit-sharing; area-based management
tools (ABMTSs), such as marine protected areas; environmental impact assessment (EIA); and
capacity building and transfer of marine technology (CBTMT). The Chinese delegation

3 Global Times, Qiao’s Laugh — China’s Return to the United Nations, 29 June 2021, available at
https://www.globaltimes.cn/page/202106/1227350.shtml.

4 A/RES/275 8(XXVI), Restoration of the Lawful Rights of the People’s Republic of China in the United Nations,
26th Session of the General Assembly, 1976th plenary meeting, 25 Oct. 1971.

°In fact, most European countries voted to support the restoration of PRC’s membership of the UN, while some
developing countries, e.g., Brazil, Bolivia, Chad, Philippines, Saudi Arabia, and Venezuela, were against
AJRES/2758(XXVI). The voting is available at https://digitallibrary.un.org/record/654350?In=en.

6 Ad Hoc Open-ended Informal Working Group to study issues relating to the conservation and sustainable use
of marine biological diversity beyond areas of national jurisdiction (BBNJ Working Group) was established in
2004. See “Oceans and the Law of the Sea, UNGA Res 59/24 (17 November 2004) UN Doc A/RES/59/24, para
73.

" UNGA 69/292 (19 June 2015): Development of an international legally binding instrument under the United
Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity
of areas beyond national jurisdiction. The PrepCom met four times between 2016 and 2017. For negotiation
history of the BBNJ Agreement, see E. Papastavridis, The Negotiations for a New Implementing Agreement under
the UN Convention on the Law of the Sea Concerning Marine Biodiversity, International and Comparative Law
Quarterly (2020) 69 (3) 585-610; see also D. Freestone, ‘Introduction: The UN Process to Develop an
International Legally Binding Instrument under the 1982 Law of the Sea Convention: Issues and Challenges’ in
D. Freestone (ed), Conserving Biodiversity in Areas beyond National Jurisdiction (Brill, 2019) 3-46.

8 By virtue of UNGA 72/249 (24 December 2017), Intergovernmental Conference on Marine Biodiversity of
Areas beyond National Jurisdiction (IGC) were held at the United Nations Headquarters in New York. IGC 1, 4-
17 September 2018; IGC 2, 25 March — 4 April 2019; IGC3, 19 — 30 August 2019; IGC4, 7 — 18 March 2022;
IGC5.1, 15 — 26 August 2022; IGC 5.2, 20 February — 3 March 2023.

o Agreement under the United Nations Convention on the Law of the Sea on the conservation and sustainable use
of marine biological diversity of areas beyond national jurisdiction (BBNJ Agreement), A/CONF.232/2023/4.

10 The other two implementing agreements are: The Agreement relating to the Implementation of Part XI of the
United Nations Convention on the Law of the Sea of 10 December 1982, entry into force together with the
UNCLOS in 1994; The United Nations Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of
Straddling Fish Stocks and Highly Migratory Fish Stocks (Fish Stocks Agreement) adopted on 4 August 1995,
entry into force 11 December 2001.



engaged extensively with both the UNCLOS and BBNJ negotiations. China ratified UNCLOS
in 1996; China has signed but not ratified the 1995 Fish Stocks Agreement (1995 FSA). China
signed the BBNJ Agreement on 20 September 2023, although at the time of writing is yet to
ratify the Agreement.

The world — and China, have, however, changed profoundly over the past four decades.
When the UNCLOS was negotiated, China was among the least developed countries in the
world.!! In 2022, according to the World Bank, China’s Gross Domestic Product (GDP)
surpassed the whole 27 Member States of the European Union (EU) and is about 70% of the
size of the United States.*? By the time of the BBNJ negotiations, China had itself become a
superpower, competing with the United States globally,!® and is largely seen by the West as a
challenger to the existing “rules-based order”.** Amid geopolitical tensions between the U.S.
and China, this paper compares China’s stance during the UNCLOS negotiations — the starting
point of contemporary law of the sea, with its engagement in the latest development of BBNJ
negotiations. It answers the question, how does China participate in these two important rules-
making processes of the international law of the sea? By identifying salient positions China
took in each set of lengthy negotiations and explaining the reasons behind, the paper also aims
to reflect what a rising China may bring to the international legal maritime order in the
foreseeable future.

The first part of this paper, on the nature of China’s engagement in the UNCLOS
negotiations, draws on archival study of official records of the UNCLOS 11l (1973 — 1982),%°
as has been digitalized by the UN Office of Legal Affairs. The second part examines the period
between the adoption of the UNCLOS (1982) and the start of the BBNJ process (2004), paying
attention to China’s shifting practice towards the exploration and exploitation of the deep
seabed mineral resources, and its concerns over the ratification of the UNCLOS and the 1995
FSA. Then the paper focuses on China in the BBNJ negotiations, built upon statements and
submissions from the Chinese delegation as well as participation observation by the lead author
during the fourth and fifth sessions of the Intergovernmental Conference on Marine
Biodiversity in Areas beyond national jurisdiction (BBNJ IGC4 & 5.1) in 2022. Drawing upon
the evolution of China’s positions over the past five decades, the paper concludes with some
insights on the likely future directions and implications of China’s engagement with the
international law of the sea.

2. Chinain the UNCLOS 111 (1973 —1982)

The history of the law of the sea, its origin and development until the adoption of the UNCLOS,
is largely western centric. Hugo Grotius wrote his famous book Mare Liberum (the freedom of

L Al Jazeera, China’s economy 70 years on: By the numbers, 1 October 2019, available at https://www.aljazeera
.com/economy/2019/10/1/chinas-economy-70-years-on-by-the-numbers

12 The World Bank, ‘GDP (current US$) — China, United States’, available at
https://data.worldbank.org/indicator/NY.GDP.MKTP.CD?locations=CN-RU.

13 See for example, according to US Secretary of State Antony Blinken, “China is the only country with both the
intent to reshape the international order and, increasingly, the economic, diplomatic, military, and technological
power to do it.” The Biden Administration’s Approach to the People’s Republic of China, 26 May 2022, available
at https://www.state.gov/the-administrations-approach-to-the-peoples-republic-of-china/.

14 See for example, I. B. Kardon, China’s Law of the Sea (Yale University Press, 2023). Rules-based international
order is a term largely created by western thinks tanks, while being widely mentioned in western (particularly
Australia, the United Kingdom, and the United States) defence and foreign policy papers in recent years.
According to Chatham House, ‘rules-based international order’ means ‘The framework of liberal political and
economic rules, embodied in a network of international organizations and regulations, and shaped and enforced
by the most powerful nations’ See Chatham House, Challenges to the Rules-Based International Order, 2015.

15 Available at https://legal.un.org/diplomaticconferences/1973_los/.



the seas) to defend the Dutch East Indian Company’s trade interests at sea, especially in
Southeast Asia, against the Portuguese exclusive jurisdiction of the oceans. For many countries
in Asia and Africa, after the rise of colonial powers, be it Spanish, Portuguese, Dutch, French
or the British Empire, the sea become a major source of threat to their sovereignty and national
interests.'® By the end of the second world war, most third world countries were still European
or American colonies, without independent sovereignty to determine their own affairs and
future.

Although China has never been fully colonized by any western power, the country also
went through “the century of humiliation” after the first Sino-British/Opium War in 1840.
China was forced to cede Hong Kong to the British following the unequal Treaty of Nanking
(1842). The country suffered from foreign interference and invasions throughout the first half
of the 20" Century.!” The PRC was established in 1949. However, it was isolated from the US-
anchored western world following the Korean War breaking out in 1950. US-China relations
were significantly improved after Richard Nixon’s visit to China in 1972. UNCLOS
negotiations began in 1973. PRC participation in the UNCLOS negotiations therefore signaled
its re-emergence into the international arena, together with many developing countries, which
also gained independence as a result of an UN-supported decolonization campaign in the
1960s.

On 17 December 1970, the General Assembly decided by resolution 2750 C (XXV),* to
convene a third conference on the law of the sea in 1973. 160 states participated the Third
United Nations Conference on the Law of the Sea (UNCLQOS III) for 9 years. Those who
gathered for the opening plenary recognized its historical significance for developing countries.
According to UN Secretary General Kurt Waldheim:

It was the first Conference on the subject since the accession to independence of a
large number of developing countries, a fact which gave it a very particular and
historic significance....... It knew enough to realize that it had a real and vital
opportunity to establish the legal foundations which could reconcile present needs
and interests with those of future generations. That opportunity arose at a time
when a dominant concern of the United Nations was to close the gap between
developing and developed countries, which had rightly been a major theme in the
discussions in the preparatory stage and was a major concern of the Conference.*®

Developing countries formed the Group of 77 (G77) in 1964, with the aim of enhancing
cooperation and their joint negotiating capacity in the United Nations and to work towards a
new international economic order.? In 1967, Ambassador Arvid Pardo, then permanent
representative of Malta to the UN, delivered his comprehensive speech to the UN General
Assembly and urged the UN to consider “the vital political questions involved and clear legal

% Fora comprehensive study of the engagement of the third world with the law of the sea, see EL Enyew, ‘Sailing
with TWAIL: A Historical Inquiry into Third World Perspective on the Law of the Sea’, 21 Chinese Journal of
International Law (2022) 3, 439-497.

'H. Xue, Chinese Contemporary Perspectives on International Law, History, Culture and International Law
(Brill 2012), at 14.

18 Reservation exclusively for peaceful purposes of the sea-bed and the ocean floor, and the subsoil thereof,
underlying the high seas beyond the limits of present national jurisdiction and use of their resources in the interests
of mankind, and convening of a conference on the law of the sea, 1933 Plenary Meeting of UN General
Assembly, 17 December 1970.

19 AJCONF.62/SR.1, 1¢ Plenary Meeting, 3 December 1973.

20 Joint Declaration of the Seventy-Seven Developing Countries made at the Conclusion of the United Nations
Conference on Trade and Development, Geneva, 15 June 1964,



provision be made for an international regime, administered by an efficient international
authority over the sea-bed and the ocean floor beyond a variously defined continental shelf.”?
Pardo suggested that in order to avoid advanced States in a race to scramble resources of the
deep seabed and ocean floor beyond national jurisdiction, those resources should be the
“common heritage of all mankind”.?

The developing countries came to the UNCLOS I11 with ambitious objectives. They were
major forces in driving the inclusion of new concepts in the UNCLOS, such as common
heritage of mankind (CHM), archipelagic waters, and exclusive economic zone (EEZ). It was
mentioned in the 1st Plenary Meeting of the UNCLOS 11l that

It was essential to emphasize that the Conference would proceed on the basis of
General Assembly resolution 2749 (XXV),2® namely, that the sea-bed beyond
national jurisdiction was the common heritage of all mankind. That fact in itself
made the Conference unique; for the first time in history the representatives of
States would be engaged in translating that vital concept into reality.?*

It is important to note, however, that the Convention aimed to be “comprehensive both in the
sense of covering a wide range of issues governing five sevenths of the earth’s surface and to
be widely acceptable”.?® The interests of States diverged considerably and alliances tended to
vary from issue to issue;? thus, for example, coastal States may have shared certain interests,
but this did not correspond precisely to a North-South division amongst States.

China first made public its position on major issues in two working papers: those on the
‘Sea Area Within National Jurisdiction” and on ‘Sea Area Beyond National Jurisdiction’ of
1973.%" Based on official records of China’s participation in the UNCLOS III, China primarily
aligned itself with the G77 and showed strong support for the developing countries’ struggle
for a new international economic order. Nevertheless, throughout the negotiation, China’s
leadership had a drastic shift from Mao Zedong to Deng Xiaoping in 1978. Consequently,
Chinese diplomacy during the UNCLOS 111 could also be divided into two stages.

The first stage (1972 — 1977) largely fell under Mao Zedong (1893-1976)’s final years of
leadership, during the cultural revolution. Even though the tension between the U.S. and China
was eased following US President Richard Nixon’s historical visit to China in 1972, Chinese
diplomacy in those days can be said to have taken a revolutionary approach, meaning to oppose
hegemony wherever possible. In Mao’s eyes, the world was divided into three camps, the first
world being two superpowers (U.S. and the Soviet Union), the second world being other
developed western European countries and Japan, while the rest is the third world, including
China. Moreover, bilateral relations between China and the Soviet Union had deteriorated
dramatically in the 1960s, and reached their lowest point in 1969 when border conflict broke

21 A Pardo, UNGA, 22" Session: First Committee, 1515t Meeting, UN Doc A/C.1/PV. 1515 (1 November 1967),
Para.14.

22 |bid.

23 UN GA Resolution 2749 (XXV) on Declaration of Principles Governing the Sea-bed and Ocean Floor, and the
Subsoil thereof, beyond the Limits of National Jurisdiction.

24 para.4, 1% Plenary Meeting, First Session, A/CONF.62/SR.1, 3 December 1973.

25 See “The Law of the Sea Conference History Structure and Major Issues’, Attachment A tp ‘Notes on Cabinet
Submission No. 2030. Australian Policy in the Third United Nations Conference on the Law of the /sea’, 29 March
1978. Australian Archives (AA) A.

26 |bid.

2lz. Gao, ‘China and the LOS Convention’, Marine Policy (May 1991) 199, at 204. These were submitted to the
Seabed Committee. UN Doc A/AC 138/SC I1/L 34, 1973 and UN Doc A/AC 138/SC I1/1 45, 1973.



out in Zhenbao (Damansky) Island.?® Therefore, ever since the first statement made by Chinese
delegation, #° the tone was set as “allying with developing countries,®® fighting against
hegemonies” .3! China openly attacked two super-powers, expressing opposition to their
“maritime hegemony”. Chinese diplomats singled out the Soviet Union several times, calling
them for example, “the super-Power that flaunted the banner of socialism”; * the “super-Power

which claimed to be the natural ally of the developing countries”;*® and “Ambitious Soviet

social-imperialism”.3

During this period, Chinese diplomats repeatedly raised concerns about fair and equitable
participation in the negotiation process;® this is an issue for developing countries on many
occasions of international negotiations due to the lack of capacity and resources. Moreover,
China actively advocated for those newly independent countries to continue their negotiations
in between the formal sessions of the UNCLOS 111.%

China was also supportive of establishing the new regime of 200 nautical miles exclusive
economic zones (EEZs), as suggested by Latin American countries.®” The UN General

Assembly recognized the right to permanent sovereignty over natural resources in 1972 and

28 New York Times, The Island that Changed History, 2 March 2019, available at https://www.nytimes.com/2019
/03/02/opinion/soviet-russia-china-war.html.

29 My Ling Ching (China) formally proposed that before the Conference proceeded to elect the remaining officers
it should take a decision on the principle of one State, one seat (concerning the number and distribution of seats
in the General Committee, the three Main Committees and the Drafting Committee), concerning which divergent
views had been expressed......... It should be noted that only the two super-Powers were asking for more than one
seat. That was an unfair and unreasonable manifestation of super-Power hegemony, which his delegation firmly
opposed.” Para.2, First Session, 4th Plenary Meeting, A/CONF.62/SR 4.

30 E.g., Para.77, Second Session, 28™" Meeting, A/CONF.62/SR.28: “China, which was one of the countries of the
third world and would support their just demands, had never lorded it over others. His country had never been a
super-Power and never would be one”.

3 E.g., Para.11, Second Session, 25" Plenary Meeting, A/CONF.62/SR.25: “Mr. CHAI Shu-fan (China) said that
the international situation had changed considerably since the two previous Conferences on the Law of the Sea
had been held, and the third world countries had now become the main force combating colonialism, imperialism,
and hegemony, as had been demonstrated at the recent sixth special session of the General Assembly. The
expansionist policies of the two super-Powers were being firmly resisted by third world countries and were also
arousing opposition among many “second world” countries. The historical trend was irresistible - countries
wanted independence, nations wanted liberation and the people wanted revolution.”

32 para. 12, Second Session, 25t Plenary Meeting, A/CONF.62/SR.25.
33 para. 18, Second Session, 25t Plenary Meeting, A/CONF.62/SR.25.
34 para. 47, Fourth Session, 67" Plenary Meeting, A/ICONF.62/SR.67.

35 See for example, Para.25, Second Session, 13th Plenary Meeting, A/CONF.62/SR.13 by Ambassador Ling
Ching (China). This point was reaffirmed in future sessions, such as in Para.26 and Para.27, 11" Meeting of
General Committee, A/CONF.62/BUR/SR.11 by Mr. PI Chi-lung (China).

36 The Chinese delegate gave a speech to the 20" Plenary Meeting of the Second Session, arguing that “Political
developments could occur between sessions of the Conference, and the Conference and its Credentials Committee
should be able to discuss problems arising from any such political developments. Para.44, Second Session, 20th
Plenary Meeting, A/CONF.62/SR.20.

37 “The Latin American States had been precursors in the development of international legal thinking on the
regime of the seas: as early as 1956, the Mexico resolution, adopted by the Inter-American Council of Jurists, had
established that the breadth of three miles for the delimitation of the territorial sea was insufficient and did not
constitute a general rule of international law. In 1970, a large group of Latin American countries had adopted the
Montevideo and Lima Declarations which stressed the economic interest of the coastal States in disposing of the
natural resources of the sea and noted the geographical, economic and social link between the sea, the land and
man, which gave the coastal States legitimate priority in the utilization of the natural resources of the marine
environment. In 1972, the Declaration of Santo Domingo had been signed, which had made clear the need to
establish two zones in ocean space; one under the jurisdiction of coastal States, extending not more than 200 miles,
and another subject to the authority of the international community.” See Para.3, Second Session, 21 Plenary
Meeting, A/ICONF.62/SR.21.



1973,%® which provided a legal basis for newly independent developing countries to expand
their jurisdiction at sea up to 200 nautical miles to protect their fisheries and other marine
resources.®® China regarded the EEZ regime as the third world countries’ struggle against
“super-Power maritime hegemony”.*° Further, this was an issue for PRC to develop diplomatic
relations with several Latin American countries.** China rejected the notion that the economic
zone should be considered part of the high seas. *? It was China’s view that the coastal State
should have the “right to protect, use, explore and exploit all the natural resources in the zone,
to adopt necessary measures and regulations to prevent the resources from being plundered,
encroached on, damaged or polluted, and to exercise overall control and regulation of the
marine environment and scientific research within the zone.”*3

Nevertheless, it is important to note that, although the EEZ was a major innovation and
tool that might help redistribute more evenly the benefits of ocean resource use, it was not that
the U.S. opposed it. Although the United States had initially been reluctant to support the
extensive offshore jurisdictional claims it became apparent that the EEZ concept was not
necessarily contrary to U.S. interests and U.S. policy changed. By August 1974 the United
States had proposed a maximum limit of 200 nautical miles for the economic zone, within
which the coastal State would have the jurisdiction and sovereign and exclusive rights for the
purposes of exploiting the living and non-living resources.** Indeed, it was already clear by the
time that the Convention was concluded that some developed States were likely to benefit more
from the concept than developing countries.*

Chinese diplomats had some doubts about the EEZ regime during the UNCLOS |11 as well.
Ambassador Ling Ching (Deputy Head of Chinese Delegation in the Second Session and Head
of Chinese Delegation in the Fourth Session) explained in his Memoir “From Yan’an to the
United Nations” that it was wrong for China to see the EEZ as a regime serving the whole
developing world’s interests.*® In fact, geographically disadvantaged developing countries,
such as Venezuela and Algeria, were against the idea of EEZs.*” Moreover, Ling believed that
China, as a country bordering semi-closed seas (East China Sea, Yellow Sea and South China
Sea), would be in an awkward situation in relation to the establishment of 200 nautical miles

3 UNGA Res 3016 (XXVII), Permanent Sovereignty over Natural Resources of Developing Countries (1972);
UNGA Res 3171 (XXVIII), Permanent Sovereignty over Natural Resources (1973).

39 See Enyew, supra note 16, at 468-473.

40 Paras.12, Second Session, 25" Plenary Meeting, A/CONF.62/SR.25.

41 For example, see Joint Communiqué on the Establishment of Diplomatic Relations Between the People's
Republic of China and Argentina, 19 February 1972, available at https://www.fmprc.gov.cn/web/gjhdq_676201/
gj_676203/nmz_680924/1206_680926/1207_680938/200011/t20001107_9367071.shtml (in Chinese);
Joint Communiqué on the Establishment of Diplomatic Relations Between the People's Republic of China and
Peru, 2 November 1971, available at https://www.fmprc.gov.cn/web/gjhdg_676201/gj_676203/nmz_680924/120
6_680998/1207_681010/200011/t20001107_9369010.shtml (in Chinese). It is noted that both Communiqués
mentioned Taiwan and EEZs. Argentina and Peru recognize PRC as the only legitimate government representing
China and acknowledge China’s position that Taiwan is an inseparable part of PRC territory. In return, China
recognizes Argentina’s jurisdiction and Peru’s sovereignty in sea areas within 200 nautical miles adjacent to their
coastline.

42 para. 16, Second Session, 25th Plenary Meeting, A/CONF.62/SR.25.

43 See Gao, supra note 27, at 204-5 citing UN Official Records of the Third United Nations Conference on the
Law of the Sea Vol. 11, 1974, at 187 and also referencing UN Doc A/AC 138/SC 11/L334, 1973.

43V, Scott, ‘The LOS Convention as a Constitutional Regime for the Oceans’ in Alex G. Oude Elferink (ed),
Stability and Change in the Law of the Sea: The Role of the LOS Convention (2005) 9, at 27.

%5 R.G. Darman ‘The Law of the Sea: Rethinking U.S. Interests” 56 Foreign Affairs (1978) 373, at 383.

% c. Ling, From Yan’an to the United Nations, Ling Ching’s Career as a Diplomat (2008), at 165-170 (in
Chinese).

" Ibid., at 166.



EEZs. Given that the distance between baselines of China and neighboring countries, such as,
Japan, is less than 400 nautical miles, it will be difficult for China to rely on the natural
prolongation principle for maritime delimitation.*® Furthermore, China may have not
anticipated that it would one day become the world’s largest distant water fishing country*®
and its distant water fishing fleet could cause diplomatic issues due to fishing activities in or
near other countries” EEZs.*®

China was enthusiastically and wholeheartedly in favor of the principle of common
heritage of mankind (CHM) as applied to the deep seabed. On numerous occasions, the Chinese
delegation made comments to the effect that the international sea-bed “should be used for
peaceful purposes. Its resources were owned jointly by the peoples of all countries”.>! It was
also clear from the Chinese delegation that the International Seabed Authority (ISA) should be
established with a Council, General Assembly, and an Enterprise to manage deep seabed
mining on behalf of all countries.’? The Chinese delegation upheld the CHM principle
throughout UNCLOS I1Il. Mr. Liang Yufan from the Chinese delegation made a strong
statement in the eleventh session of UNCLOS III:

His delegation stressed that the articles in Part XI were a package which reflected
a great deal of compromise, particularly on the part of the developing countries.
The principle of the common heritage of mankind and the need for provisions
which would benefit everyone could not be changed without undermining the
principles and purposes of the convention, thereby destroying the package. His
delegation strongly endorsed the position of the Group of 77 and hoped that the
United States would adopt a realistic position and co-operate with a view to
enabling the Conference to fulfil its task and complete its programme of work.>

Even in the UNCLOS III, there is one issue in respect of which China distanced itself
from most developing countries: dispute settlement. Although certain developing countries,
including Bangladesh,® for example, placed great importance on setting up a compulsory
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%3 para. 40, Eleventh Session, 156 Plenary Meeting, A/CONF.62/SR.156.

% Ppara.63, 62nd Plenary Meeting, Fourth Session, A/CONF.62/SR.62: “Mr. RASH ID (Bangladesh) said that
Bangladesh attached great importance to the procedure of dispute settlement, since, as a developing country, it
would be depending more and more on the extensive exploitation and exploration of sea resources, which could
be carried out only when the interests of countries like Bangladesh were secure and an atmosphere of peace
reigned over the ocean.”



dispute settlement regime under the UNCLOS, China held a different view. As early as the 60"
Plenary Meeting in 1976, the Chinese delegation stated that

The Chinese Government had consistently held that States should settle their
disputes through negotiation and consultation on an equal footing and on the basis
of mutual respect for sovereignty and territorial integrity. Of course, States were
free to choose other peaceful means to settle their disputes. However, if a sovereign
State were asked to accept unconditionally the compulsory jurisdiction of an
international judicial organ, that would amount to placing that organ above the
sovereign State, which was contrary to the principle of State sovereignty.
Moreover, problems within the scope of the State sovereignty and exclusive
jurisdiction of a sovereign State should be handled in accordance with its laws and
regulations. That was why his delegation considered that the provisions in
document A/CONF.62/WP.9 concerning the compulsory jurisdiction of the law of
the sea tribunal were inappropriate.>

This same position was to underpin China’s attitude towards the 2016 The Philippines v. China
South China Sea Arbitration; China boycotted it from the very beginning based on the
understanding that arbitration cannot be initiated unilaterally without consent of the parties.>®

In 1978, Deng Xiaoping took power from Mao’s designated successor Hua Guofeng and
decided to implement the reform and open-door policy. China turned to embrace the western
world, opened its market to foreign corporations and sought to establish a market economy.
This domestic power shift was also reflected in the UNCLOS Ill negotiations. Leading
academics of international law, those who used to be marginalized during the Cultural
Revolution, such as Wang Tieya, ° were invited to join the Chinese delegation. Although
China’s position in the negotiations was not fundamentally changed, its tone was softened, and
its involvement become more technical as distinct from ideological. For example, in the Eighth
Session (1979), the Chinese delegation pointed out that in their view the delimitation of the
continental shelf should be based on natural prolongation.>® Prior to 1978, China’s position
during UNCLOS III generally consisted of ‘broad policy outlines or general principles’ more
so than ‘specific regulations’.>® This was perhaps the first time that the Chinese delegation
sought to express a specific position so as to safeguard China’s own national interest at sea.
Accordingly, China become more active in committee meetings® rather than merely using
politicized language in the plenary.
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The UNCLOS 11l (1973 — 1982) can be seen as the PRC’s debut in a multilateral
negotiation at the United Nations. It was a remarkable period of geopolitical shift, when the
U.S. and PRC were normalizing their diplomatic relationship to deal with the threat of the
Soviet Union. Meanwhile, largely guided by Mao Zedong’s ideology about China as part of
the third world, the Chinese delegation firmly aligned itself with the G77 and supported
developing countries on most occasions, especially when it came to the establishment of the
EEZ and the incorporation of the CHM principle. The UNCLOS IlI laid solid foundation for
China’s engagement with international law of the sea. As discussed in sections 3 & 4, though
China’s national interests at sea changed significantly over the following decades, China
mostly chose to work around, rather than openly abandon regimes and principles they had
defended and advocated during the UNCLOS IlI.

3. From the UNCLOS III to the BBNJ

China signed the UNCLOS on the day it was opened for signature on 10 December 1982, and
during the 1980s, China Ministry of Foreign Affairs was quite favourably disposed towards the
Convention in its finalized form,%* although at this time it approached ratification with some
caution, seemingly keen to take account of what other countries were doing in this regard.®? In
the 1980s, most developed countries — the U.S., the UK, Italy, Japan, West Germany, France
and the Soviet Union, refused to ratify the UNCLOS, due to their dissatisfaction with Part XI.
The CHM principle was offered by developing countries as an alternative worldview,® which
was at the centre of their quest for a new international economic order. The landlocked and
geographically disadvantaged states, which included fifty developing and developed states,
were a sufficiently strong group at UNCLOS to “prevent rejection” of the common heritage
principle.% However, “[w]hile the developing states could by themselves bring the Convention
into force and, indeed, did so by providing the needed number of ratifications, they also
understood that, to make the convention’s provisions fully operative, the participation of
developed states was needed”.®® A series of informal consultations, in total 15, took place under
the auspices of the UN Secretary-General between 1990 and 1994, which resulted in the
Agreement relating to the Implementation of Part X1 of the United Nations Convention on the
Law of the Sea of 10 December 1982 (the 1994 Agreement).%® The 1994 Agreement modified
provisions of the Part XI, “with no thought of this being an undermining”,®’ on Enterprise,
Transfer of Technology, Economic Assistance, Institutional Decision Making, Production
Policy, Financial Terms of Contracts, and Contract Review.%® It resulted in ‘none’ of the
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with regional arrangements, responsibility and liability for damage resulting from the use of the marine
environment, settlement of disputes, and the peaceful uses of the ocean space, zones of peace and security.
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common heritage elements remaining in the Convention.®® According to Anand, the CHM “has
lost its original meaning and substance when it symbolized the interests, needs, hopes, and
aspirations of a large number of developing States and non-self-governing peoples”.

Although China was critical about developed countries’ opposition to the principle of
common heritage of mankind, this was not the major concern behind China’s hesitation to
ratify the UNCLOS. China had participated actively in informal consultations on the deep
seabed regime. “While [China] still supported what it regarded as the reasonable demands of
developing countries, China was in favor of adjusting out-of-date provisions in Part XI of the
LOSC.”" The Chinese Government took the view that the 1994 Agreement settles some
difficult issues of the UNCLOS Part XI and strikes a good balance to accommodate national
interests among developed and developing countries.’? In fact, in 1990, China was one of first
countries to submit its application for registration as pioneer investor for deep seabed mining
to the Preparatory Commission for the International Sea-Bed Authority and for the
International Tribunal for the Law of the Sea,”® only after France, Japan, India and the USSR.”
The aim of the pioneer investor registration is to ensure China could use new sources of mineral
resources for its social and economic development.” As of 2024, China, through the China
Ocean Mineral Resources Research and Development Association (COMRA) and Beijing
Pioneer Hi-Tech Development Corporation, is one of very few countries currently sponsoring
exploration contracts with the ISA of all three types of deep seabed mineral deposits in the
Area (polymetallic nodules in the Clarion-Clipperton Fracture Zone, polymetallic sulphides in
the Southwest Indian Ridge, the Central Indian Ridge, and the Mid-Atlantic Ridge, and cobalt-
rich ferromanganese crusts in the Western Pacific Ocean).®

In 1994, Zhao Lihai — the first Chinese Judge of the International Tribunal for the Law of
the Sea (ITLOS) elaborated the Chinese Government’s concerns over the ratification of the
UNCLOS.”” These were notably closely aligned with concerns that the Chinese delegation had
pointed out during the final session of the UNCLQOS IIl, and pertained to the provisions on
innocent passage, definition of the continental shelf, boundary delimitation of the EEZ and
continental shelf, and the international seabed regime.’® Judge Zhao enumerated five issues.
First, Article 17 of the UNCLOS provides a legal basis for innocent passage of foreign war
ships through other countries’ territorial sea. This is in contradiction with Article 6 of the 1992
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Law of the People’s Republic of China on the Territorial Sea and the Contiguous Zone, which
requires foreign war ships to seek approval before entering China’s territorial sea. Zhao
suggested that the Chinese Government could make a statement upon ratification of the
UNCLOQOS, based on Article 310, to ensure innocent passage of foreign military vessels must
come with prior notification or approval.”

Second, China had been insisting on applying the principle of natural prolongation to
determine the limit of its continental shelf in the East China Sea, which extends to Okinawa
Trough — China-Ryukyu (Liugiu) Border Trough. Given that the distance between the
coastlines of China and Japan is less than 400 nautical miles, it was anticipated that both
countries’ claims on the establishment of EEZs would overlap. Furthermore, China and Japan
could potentially have two maritime boundaries (EEZ and continental shelf) in the East China
Sea, which might cause inconvenience for exerting jurisdiction at sea. According to Zhao,
China could take the position that the Okinawa Trough is the single maritime boundary for
both continental shelf and EEZ between two countries.®

The third concern articulated by Judge Zhao pertained to, Article 76 (1) of the UNCLOS,
which defines the continental shelf as “the seabed and subsoil of the submarine areas that
extend beyond its territorial sea throughout the natural prolongation of its land territory to the
outer edge of the continental margin...”. China is suspicious of the definition of the continental
margin in Article 76 (3), which “comprises the submerged prolongation of the land mass of the
coastal State, and consists of the seabed and subsoil of the shelf, the slope and the rise.” This
concern is also regarding the Okinawa Trough. China believed that the west side of Okinawa
Trough is a natural prolongation of the mainland of China, which does not have the shelf, the
slope and the rise. In any case, Zhao quotes Article 76 (10) to reassure the Chinese Government
that Article 76 does not apply to the “question of delimitation of the continental shelf between
States with opposite or adjacent coasts.”

Fourth, China was not comfortable with Section 2, Part XV of the UNCLOS regarding
compulsory dispute settlement in relation to issues regarding the interpretation and/or
application of the Convention.®* Zhao believed that the compulsory dispute settlement system
of the UNCLOS would not be of great concern to China, since it is a “very detailed regime
with many limitations and exceptions”®? and China would be able to “exclude sovereignty
disputes, such as maritime delimitation from the compulsory dispute settlement”.8® China did
make a specific declaration on 25 August 2006 to reaffirm that “PRC does not accept any of
the procedures provided for in Section 2 of Part XV of the Convention with respect to all the
categories of disputes referred to in paragraph 1 (a) (b) and (c) of Article 298 of the
Convention.”®* Needless to say, the South China Sea Arbitration initiated by the Philippines
(2013 — 2016) was a stress test to China’s position and practice towards compulsory dispute
settlement of the UNCLOS.

Last but not the least, although the UNCLOS quickly gathered 159 signatures in the first
two years after the adoption,® by 1993, among 60 countries that ratified the UNCLOS, most
of those were developing countries®® with limited financial capacity to support the
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establishment and administration of the ISA, ITLOS and the Commission on the Limits of the
Continental Shelf.®” Therefore, China was waiting for developed countries to ratify the
Convention so that the financial burden could be properly handled by rich countries.®

UNCLOS entered into force on 16 November 1994. China ratified the Convention,
including the 1994 Agreement relating to the Implementation of Part X1 of the LOSC eighteen
months later, on 7 June 1996, % about the same time as a group of developed countries — France,
Finland, Ireland, Japan, Netherlands, New Zealand, Norway, South Korea, Sweden.%

Between 1993 and 1995, China participated in all six intergovernmental conferences on
the negotiation of the 1995 Fish Stocks Agreement. Although China welcomed the 1995 FSA,
the Chinese Government was particularly dissatisfied with Para.l (f) of Article 22 regarding
the legalized “use of force” by inspecting states, when boarding for inspection of fishing vessels
flying the flag of another State in the high seas.® When signing the 1995 FSA, “China was
very cautious of any possibility that might undermine its sovereignty in international waters”.%
China was of the view that any “action of force by the inspectors shall only be taken against
those crew members or fishermen committing acts of violence and must never be taken against
the vessel as a whole or other crew members or fishermen”.%

At the time of writing, China has neither ratified the 1995 FSA, nor other instruments such
as the FAO 1993 Agreement to promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas (Compliance Agreement) or the
FAO 2009 Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal,
Unreported and Unregulated Fishing (PSMA). Nevertheless, as a major distant water fishing
State,®* over the years, China has embraced most important Regional Fisheries Management
Organizations/Arrangements (RFMO/As) in the world’s oceans, including, for example,
International Commission for the Conservation of Atlantic Tunas (ICCAT), the Western and
Central Pacific Fisheries Commission (WCPFC), the South Pacific Regional Fisheries
Management Organization (SPRFMO), the Inter-American Tropical Tuna Commission
(IATTC), the Indian Ocean Tuna Commission (IOTC), the Commission for the Conservation
of Antarctic Marine Living Resources (CCAMLR) and the 2018 Agreement to Prevent
Unregulated High Seas Fisheries in the Central Arctic Ocean (CAO Agreement).

In general, the UNCLOS served China’s national interests well in the high seas. China
had ratified UNCLOS in 1996 and had embraced the international maritime order during the
intervening years. China had significantly built up its domestic legal system to implement the
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UNCLOS,® while increasingly felt constrained by the international law of the sea, including
for example, in respect of fisheries in the EEZs of other countries. The enormous growth in
China’s economy had meant that by the early twenticth century China boasts significant
interests in the world’s oceans beyond national jurisdiction, including, but not limited to
shipping, fisheries, marine scientific research, and potentially deep seabed mining.

4. China in the BBNJ Negotiations

China was hesitant when a BBNJ Working Group was established by the UN General
Assembly in 2004.% The Chinese Government cautiously welcomed the BBNJ process in
2005, while stressing the importance of existing regimes in the high seas and deep seabed.®’
China preferred to develop high seas conservation measures that seek a balance between
conservation and sustainable use, rather than prohibitions or restrictions on the use of ocean.®®
Further, G77+China believes that the principle of common heritage of mankind should also
apply to marine genetic resources (MGRS) in the high seas, which could potentially generate
benefits.%® This position was in contradictory with several developed countries, which
advocated for a regime facilitating open access.'® The G77+China and the EU managed to
strike a ‘package deal” in 2011% to link issues of marine conversation and management with
benefit sharing of MGRs.1%? This breakthrough paved the way for the next step of the BBNJ
process - to set up the PrepCom in 2015.

The BBNJ negotiations, especially the PrepCom and IGCs, were convened in a very
different geopolitical environment than had been UNCLOS I11. President Xi Jinping took office
in 2012 and launched his signature foreign policy - Belt and Road Initiative (BRI) during visits
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to Central Asia and Southeast Asia in 2013.1% The BRI aims to build a new world order known
as — “The Community of Shared Future for Mankind”.2% U.S.-China strategic rivalry has
intensified ever since. From the South China Sea arbitration (2013 — 2016)'% to President
Trump’s “Trade War” in 2018,%% U.S.-China relations have been very strained over the past
decade.?’

At the same time, China and Russia have been moving closer. This is evidenced by the
fact that President Putin and President Xi, who share similar worldviews, met each other 38
times in person between 2013 and 2022.1% In 2019 China and Russia upgraded bilateral
relations to a higher level, designated a ‘comprehensive strategic partnership’.}%® The China-
Russia Foreign Ministerial Joint Declaration on Issues of Global Governance was adopted on
23 March 2021, which reaffirmed the Chinese view of the world order by criticising the US-
anchored “rules-based international order”, and placing importance on “international law
underpinned by the United Nations”. Although officially China is not supportive of Russia’s
war in Ukraine, there is no doubt that because of its complete isolation from the West, Russia
moved closer to China for security and economic reasons following the Ukraine war since
2022. After consolidating his third term in March 2023, President Xi Jinping chose Russia as
the first country for his State Visit. The two countries publicized another Joint Statement on
Deepening the Comprehensive Strategic Partnership of Coordination for the New Era!!! on 22
March 2023. The joint declaration reaffirmed that China-Russia bilateral relations are at their
“best period in history” and “fast growing towards the future”.!'? It must be pointed out,
however, that in 2021, the Russian economy (calculated by GDP) was only 10% of China’s
size according to the World Bank.!*3

Unlike the UNCLOS I, amid increasing geopolitical tensions with the U.S., China
refrained itself from using ‘revolutionary’ language to scold the U.S. during the BBNJ
negotiations. Moreover, although the Russian delegation was vocal during the BBNJ
negotiations, it was rare to see China back up Russian statements and positions directly. On
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several occasions, the G77+China presented their positions together. This is not only because
of the path dependence - China’s alliance with developing countries in the UNCLOS III, but
also thanks to one of guiding principles of China’s diplomacy under Xi Jinping — “China’s
international status as the world’s largest developing country has not changed” and “China
always takes developing countries as the foundation of its foreign policy”.!** During the
negotiation of the first and most controversial theme of the BBNJ — MGRs, including questions
on the sharing of benefits, China was enthusiastically supportive of the application of the
principle of the common heritage of mankind/humankind, while Russia, on a very rare
occasion, stood with the West to call it a ‘concept’.*'® As we have seen, the principle had “fallen
out of favour” by the early 1990s,1® but according to De Lucia, it re-emerged in the context of
biodiversity.’

Free access to MGRs in the high seas was emphasised by a small group of developed
countries, including Japan, the EU, and the United States.'*® They maintained that activities
such as bioprospecting in the high seas are subject to the freedom of the seas and supported the
idea that oversight and, more crucially, benefit-sharing, are required in relation to the extraction
of MGRs.*® China made a written submission to the BBNJ Preparatory Committee on 5
December 2016 to “reaffirm the view that the principle of common heritage of humankind must
underpin the new regime governing marine genetic resources of areas beyond national
jurisdiction”.*?° It also repeatedly expressed support for the principle during BBNJ IGCs. For
example, during 1GC5.1, the Chinese delegation made a powerful statement that developed
countries’ suspicion of sharing monetary benefits with developing countries is not a new
argument or a technical concern, rather it is a lack of political will.*?! The G77+China did
ensure that common heritage of humankind (CHH) is listed as one of guiding principles of the
final BBNJ Agreement.!?> Moreover, G77+China managed to establish both non-monetary
benefit sharing and monetary benefit sharing mechanism in the final BBNJ Agreement.'?3
Nevertheless, given that the CHH principle is to be interpreted as “is set out in the
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Convention”,*?* the implementation of the CHH principle by countries is expected to be
difficult.

Moreover, China’s interests in the Area had shifted significantly over the past four
decades from those of a developing country passively seeking benefits shared by developed
countries to those of an industrial power, and potential deep seabed commercial mining
State.!? “China sees that exploration and exploitation of the resources of the Area should be
market oriented, and the exploitation shall take place in accordance with sound commercial
principles”.}?® That is perhaps why China reiterated several times that the BBNJ Agreement
shall not undermine “relevant legal instruments and frameworks and relevant global, regional,
subregional and sectoral bodies”, 12 particularly not interfere with the mandate of bodies such
as the FAO, RFMO/As, International Maritime Organization (IMO) and ISA.1? Furthermore,
during the PrepCom, China was actually in favor of non-monetary rather than monetary benefit
sharing,'?° same as the EU and many other developed countries. It only changed its official
position to support monetary benefit sharing in the 1GCs.

Therefore, in practice, it will be interesting to see how China implements the CHH
principle when it comes to benefit sharing of MGRs. China’s 2016 Deep Seabed Mining Law
does not offer any concrete answer. It merely provides that “the guiding principles of Chinese
activities in the deep seabed are the peaceful use, cooperation, environmental protection, as
well as for the “common wellbeing of humankind”.**® This deliberate, vague wording leads
some to believe that when it comes to state practice related to CHH principle, China might stay
in the middle ground of two camps and adopt a more nuanced approach.*! China’s favourable
position on common heritage of humankind was even questioned by mainland Chinese
scholars. For example, Yang Zewei from Wuhan University bluntly suggested that China’s
current position was based on ideology, rather than real interests, and should be abandoned.'%2

Another issue where China stood with developing countries during the BBNJ negotiation
is capacity-building and the transfer of marine technology (CBTMT). The UNCLOS devotes
the Part X1V to development and transfer of marine technology. Together with CHM principle,
Part XIV can be seen as part of an alternative worldview — a new international economic
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order.3® However, Part XIV has not been fully and effectively implemented as yet, partly due
to “ambiguity in elaborating rights and obligations relating to technology transfer and the
absence of a dedicated financial mechanism.'** The developing countries therefore saw the
BBNJ negotiation as another opportunity to materialise the obligations of developed countries
under the UNCLOS. China to large extent echoed G77’s positions on CBTMT,**® including 1)
the BBNJ CBTMT provisions shall be based on relevant provisions of Part XIV of the
UNCLOS; 2) it should take full account of the needs and interests of least developed countries,
small islands developing countries, landlocked and geographically disadvantaged States; 3)
new international cooperation platform should be created, while existing mechanisms such as
the Intergovernmental Oceanographic Commission (IOC) could be utilised to strengthen
international cooperation; 4) capacity-building should be meaningful, through approaches such
as education, technical training and joint research to improve developing countries’ capacity
for conservation and sustainable use of BBNJ.**® Nevertheless, when it comes to whether the
obligation of CBTMT should be made compulsory — a “binary division” '3’ between developed
and developing countries during the BBNJ negotiations,**® China prefers voluntary (win-
win)!3 rather than compulsory measures, as do most developed countries. The BBNJ
Agreement does strengthen the implementation of the UNCLOS Part XIV in both specificity
and scope, through “establishing the CBTMT Committee, providing monitoring and review,
linking CBTMT to finance, and providing for participation of not only States but also
Indigenous Peoples and local communities”.**® It somehow avoids to directly address the
question of the nature of CBTMT measures. Rather, the BBNJ Agreement emphasizes that
countries, “within their capabilities”, “shall ensure capacity-building for developing States
Parties and shall cooperate to achieve the transfer of marine technology”.}4!

During negotiations, there were divergent views on two major issues regarding the
ABMTs, including MPAs. The first is the relationship between BBNJ and other relevant
instruments. The second is about decision-making method and role of coastal States in the
establishment of MPAs.'#2 China has repeatedly expressed the view that the BBNJ Agreement
cannot undermine the mandate of other relevant regimes.'*® Further, China believes that
consensus is required for the establishment of ABMT in the high seas'** because ABMTs and
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MPAs would affect freedom of the seas, such as shipping, fishing, and marine scientific
research for all countries.1*> Therefore, a high sea MPA without consensus would become a
“paper park” when it comes to law enforcement. This position is nothing new though. China
and Russia have been opposing proposals to establish Southern Ocean MPASs in the
Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR)® for
more than a decade. 17 Learning from the CCAMLR experience, a few countries suggested
that the decision-making process for establishing high seas MPAs must not be consensus
driven. In the end, the BBNJ Agreement reached a compromise by providing that decisions
and recommendations in relation to MPAs shall be taken by consensus “as a general rule”.'*8
Meanwhile, “If no consensus is reached, decisions and recommendations under this Part shall
be taken by a three-quarter majority of the Parties present and voting, before which the
Conference of the Parties shall decide, by a two-thirds majority of the Parties present and voting
that all efforts to reach consensus have been exhausted.”**° This is in line with the practice of
the UNCLOS. Rule 37 of the Rules of Procedure of the UNCLOS III provides that “Before a
matter of substance is put to the vote, a determination that all efforts at reaching general
agreement have been exhausted shall be made by the majority specified in para.1l of rule 39
(two-thirds majority of the representatives present and voting)”.1*

With respect to environmental impact assessment (EIA), discussions and debates were not
as ideological driven as issues such as MGRs and CBTMT.%®! It is where China behaved more
like a developed, rather than a developing country, given it is now a major industrialised power
at sea. For example, many developing countries would prefer to allow a competent international
body, e.g., the Scientific and Technical Body (STB) of the BBNJ to define triggers, standards
and approve the report of EIAs as a prerequisite to commercial activities in the high seas. On
the contrary, China argues for a state-led approach,*? which is like the position of Japan and
the United States. Papastavridis well summarized that the divergence between different views
on decision-making “reflects the fundamental dichotomy between mare liberum, ie the default
freedom of the individual State to ultimately decide on its activities on the high seas, and the
CHM, which dictates that the relevant decisions should only be made through a collective
entity.”*®® Eventually, although the BBNJ Agreement ensured the obligation of countries to
conduct EIAs for “activities that may cause substantial pollution of or significant and harmful
changes to the marine environment in areas beyond national jurisdiction”,*>* it embraced a
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state-based approach,®® where the STB could merely provide comments on the draft EIA
report. 1%

In addition to the above matters, China fought hard for excluding disputed sea areas, such
as the South China Sea, from the scope of the BBNJ Agreement. This is one of China’s key
interests in the BBNJ negotiations,*®” which covers negotiations across issues of ABMT,
decision-making process and dispute settlement. During the IGC 5, the Chinese delegation
submitted four written proposals. Regarding the identification of ABMTs, China suggested that
a proposal “shall not be involved in any kind of land or maritime disputes.”**® In case there is
a dispute regarding whether or not an area is beyond national jurisdiction, such area shall not
be identified as an ABMT.™® These suggestions were not directly accepted in the final text of
the BBNJ Agreement due to opposition by a few countries led by the EU.'®° Nevertheless,
comparing to other organizations, such as the Council of the European Union (55% of the EU
countries, representing 60% of the total EU population vote in favour),'®* China did manage to
push for a high bar for resorting to qualified majority voting to establish a high seas MPA. 162
China was also very sceptical about applying the UNCLOS dispute settlement mechanism
“mutandis mutatis” to the BBNJ Agreement.!®® This is because of China’s strong criticism of
the South China Sea Arbitration under Annex VII of the UNCLOS.%* It is also consistent with
China’s position during the UNCLOS III that sovereignty issues cannot be subject to
compulsory dispute settlement. China was in favor of building a different dispute settlement
mechanism that put state-consent at its heart.%> China did not manage to gain enough support
for establishing a new dispute settlement mechanism for the BBNJ. However, it did secure the
guarantee to prevent jurisdiction over any sovereignty dispute. Article 60 (9) of the BBNJ
Agreement provides that

Nothing in this Agreement shall be interpreted as conferring jurisdiction upon a
court or tribunal over any dispute that concerns or necessarily involves the
concurrent consideration of the legal status of an area as within national
jurisdiction, nor over any dispute concerning sovereignty or other rights over
continental or insular land territory or a claim thereto of a Party to this Agreement,
provided that nothing in this paragraph shall be interpreted as limiting the
jurisdiction of a court or tribunal under Part XV, Section 2, of the Convention.*6®
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Although it appears to be a yesterday once more scene (North-South cleavage®’ in the

UNCLOS 1) from time to time during the BBNJ negotiations, China is clearly different from
the same country decades ago. China has been a strong supporter of the CHM principle during
both sets of negotiations. It would have been difficult for China to openly abandon the CHM
principle, given its firm support for the G77 inclusion of the CHM principle during the
UNCLOS Il1. In this sense, China still behaves and sees itself as part of the Global South, if
not a leader of the developing world. However, China’s interests have in many aspects moved
towards those of the North, for example, when it prefers to voluntary CBTMT and state-based
EIA during the BBNJ negotiations. The shift is inevitable given China’s strong interests in the
high seas as the world’s second largest economy with relatively advanced marine technology.
Moreover, China actively participated in the BBNJ negotiations to make sure this new
regulatory framework for the high seas would not jeopardise China’s own national interests.
This is especially the case when it comes to both ABMTs, which might put restrictions of
China’s use of high seas resources; and dispute settlement mechanism, which might force
China to accept the jurisdiction of an international court or tribunal to deal with sovereignty
disputes.

5. Concluding Remarks

Chinese diplomacy in the UNCLOS Il reflected an exciting era of decolonisation — romantic,
revolutionary, and ideological. In those days, China was certainly a developing country.
China’s main interests at sea were nearshore, rather than in faraway, deep oceans. The Group
of 77 played a pivotal role in bringing the People’s Republic of China into the fora of the United
Nations. In turn, China wholeheartedly participated in the calls of the G77 for a new
international economic order. In contrast, forty years later, China came to the BBNJ
negotiations as a major industrial power. In the middle of a geopolitical tension between the
U.S. and China, the Chinese delegation calmly engaged with the BBNJ negotiations without
using politicised language. China still sees itself as a developing country, and supported G77’s
positions on the incorporation of CHH principle into the BBNJ Agreement. Nevertheless, when
it comes to issues such as EIA, China has shifted its positions away from the Global South.
Clearly, China aspires to minimise any legal constraint on their activities in the high seas.

What might a rising China bring to the international legal maritime order in the foreseeable
future? China’s role in the future of the law of the sea will likely be multi-faceted and more
complex, with positions taken on an issue-specific basis. For some observers in the West, the
PRC has been increasingly regarded as a serious challenge to the U.S. anchored rules-based
international order. However, both China and the United States can be viewed as endeavouring
to strongly safeguard their national interests during the BBNJ negotiations. The U.S. remains
outside the UNCLOS, while China is determined to stay, with focus on trying to shape the
existing system.

Therefore, in a new era, while China is singing “Oh Freedom!'®” in the high seas, the
U.S. could, in contrast, be in favor of a return to “Yesterday Once More”,**® where the US was
the only post-Cold War superpower at sea. Meanwhile, many developing countries may be left
to ask: “Will you (China) still love me tomorrow?”’*"°
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