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An Asian Perspective on SME:s in International
Economic Law

Opportunities and Challenges Arising from the TPP

Heng Wang*

A. Introduction

Small and medium-sized enterprises (SMEs) play an increasingly important role
in international trade and investment. For instance, more jobs will be created if
SME:s increase their transboundary trade and investment. While large businesses
are in a position to spread overhead costs over a large number of products, various
export markets, and subsidiaries or affiliated companies, SMEs are rarely able to do
so. Due to inherent capacity constraints, they are more intensely affected by trade
and investment barriers. Taking the United States as an example, SMEs may in
particular encounter: (1) domestic barriers, including US Government regulation
(eg export controls, visas, and tariffs on imported intermediate inputs), domestic
transport costs; and (2) foreign barriers, including foreign government regulations
(eg different labelling, certification, quality, and design requirements, costly sani-
tary and phytosanitary (SPS) regulations, insufficient intellectual property protec-
tion, time-consuming customs clearance, tariff and non-tariff e strictions), and
language and cultural barriers.! SMEs in other countries encounter similar barriers.
SME:s are therefore vulnerable to trade and investment barriers, and accordingly
have often not been able to gain optimal benefits from trade agreements.

SMEs are particularly affected by international trade law and have in recent
years received more attention in that context. While the generally applicable norms
of the World Trade Organization (WTO) have beneficted SMEs in certain ways,

* An earlier version of this chapter has been previously published under the title “The Implications
of the Trans-Pacific Partnership for SMEs: Opportunities and Challenges’ (2016) 6 KLRI Journal of
Law and Legislation 45.

! US International Trade Commission, ‘Small and Medium-Sized Enterprises: U.S. and EU Export
Activities, and Barriers and Opportunities Experienced by U.S. Firms' (Investigation No 332-509,
USITC Publication 4169, July 2010) xvi <http://www.usitc.gov/publications/332/pub4169.pdf>
accessed 20 January 2017.
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including enhanced stability, confidence, predictability, market access, and access
to information,? WTO negotiations have also involved specific SME issues. In the
WTO negotiations on services, both developed countries and developing coun-
tries are concerned with trade barriers that are particularly burdensome to services
SMEs, and internationalization of SMEs has become a permanent WTO services
negotiation issue.?

Moreover, free trade agreements (FTAs) and in particular ‘mega-regionals” have
become increasingly relevant to SMEs. With respect to ongoing mega-FTA nego-
tiations, SME issues play an important role in the negotiations of the Transatlantic
Trade and Investment Partnership (TTIP).% The Trans-Pacific Partnership (TPP)
negotiations were concluded in 2015 and the TPP was signed on 4 February 2016.
It has not yet entered into force since ratification by the TPP members has not been
finalized. As indicated in its preamble, the TPP builds on the rights and obligations
under WTO law, and is becoming increasingly relevant to SMEs. In general, it
sets much stricter requirements than WTO law, and also enters WTO-extra areas,
including investment, state-owned enterprises (SOEs), designated monopolies,
labour, and the environment. Attracting great attention, SME issues were among
the cross-cutting trade issues in the TPP> and part of ‘horizontal’ issues in the TPP
negotiations.® In particular, SME issues have been highlighted by the United States
in the TPP negotiations:

Since the launch of the TPP talks, one of the United States” core goals has been to pro-
mote and support American small and medium-sized enterprises entering global trade, and
to address barriers that pose disproportionate challenges to small business exports. These
include issues such as inaccessible or overly complex trade paperwork, opaque regulatory
processes and corruption, inefficiency of customs administration, restrictions on Internet
data flows, weak logistics services that raise costs, and slow delivery of small shipments.”

The TPP is the first agreement negotiated by the United States that contains a
specific chapter on SMEs. The SME chapter was also the only chapter the comple-
tion of which had been publicly announced by TPP parties by 2013.% According
to data of the US International Trade Administration, 97 per cent of exporters to

2 Kitsuron Sangsuvan, ‘Small Businesses in the WTO: Small Fish in a Big Pond or Globalization
3.0’ (2015) 23 Michigan State International Law Review 372-77.

3 Daniela Persin, ‘Market Access for Small versus Large Service Enterprises: The Preferential and
Multilateral Trade Liberalization Tracks Compared’ (2011) 45 Journal of World Trade 785, 786.

4 European Commission Directorate General for Trade, ‘EU, U.S. Trade: Negotiators Explore Ways
to Help SMEs Take Advantage of TTIP, as Fourth Round of Talks Ends in Brussels' (1 May 2014)
<http://trade.ec.curopa.cu/doclib/press/index.cfm?id=1041> accessed 20 January 2017.

> Office of the US Trade Representative, ‘Outlines of TPP” (2016) <https://ustr.gov/tpp/outlines-
of-TPP> accessed 20 January 2017.

¢ Deborah Kay Elms, “The Trans-Pacific Partnership Trade Negotiations: Some Outstanding Issues
for the Final Stretch’ (2013) 8 Asian Journal of WTO & International Health Law and Policy 379, 391.

7 Office of the US Trade Representative, “The Trans-Pacific Parnership: Leveling the Playing Field
for American Workers & American Businesses’ (2016) Chapter 24 <https://ustr.gov/tpp/> accessed 20
January 2017.

8 “TPP SME Chapter Includes Commitments to Set Up Websites, Committee’ (2013) Inside US
Trade 31.
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TPP nations have fewer than 500 employees.? As the only mega FTA for which the
negotiations have been concluded, the TPP covers around 40 per cent of the world
economy'?® and is likely to have a substantial effect on SMEs. At the same time, the
important contribution of SMEs to economic growth and employment is explicitly
acknowledged by the TPR!! It is safe to conclude that SMEs will be significantly
affected by the TPP if it is approved. Even if the TPP is not ratified, the SMEs
rules of the TPP may be relevant to the future trade agreements negotiated by the
United States and other TPP countries, since these rules reflect the consensus in
this respect.

A wide range of areas are identified by the TPP as relevant for SMEs, including
customs, intellectual property, technical regulations, SPS measures, investment,
business registration, employment, and taxation.'? This is not an exhaustive list, as
other areas (eg market access and the movement of business persons) are also closely
related to SMEs. Issues related to SMEs are addressed in a variety of TPP chapters,
including customs administration and trade facilitation, e-commerce, intellectual
property, SPS measures, technical barriers to trade (TBT), competitiveness and
business facilitation, and rules of origin, to name but a few.

The TPP could play an important role for SMEs in opening up new business
opportunities and providing assistance. However, it could also pose challenges to
SMEs, including the increase of competition from abroad. Since little research has
been conducted regarding the effect of FTAs on SMEs, and in particular on their
export performance,'? this chapter will analyse a number of questions that may
arise in this context: What are the opportunities the TPP may hold for SMEs from
TPP countries? What are the challenges encountered by SMEs under the TPP?
Research concerning the implications of the TPP for SMEs will be of great signifi-
cance even if the TPP is not approved, since the TPP will have long-term effects on
the development of FTAs and the TPP text could be seriously considered in future
trade negotiations. The focus of this chapter!# is not on assessing the substantive
merits of the TPP rules,'> but rather on an examination of the opportunities and
challenges arising for SMEs. The implications of the TPP for SMEs outside the free
trade area of the TPP will only be discussed when appropriate.

 Raymond ] Keating, “What the Trans-Pacific Partnership (TPP) Means for U.S. Economic Growth
and Small Business’ (6 October 2015) <http://www.sbecouncil.org/2015/10/06/what-the-trans-pacific-
partnership-tpp-means-for-the-u-s-economy-and-small-business/> accessed 20 January 2017.

19 David Ramli and Jared Lynch, “TPP: What it Means for Australian Business’ 7he Sydney Morning
Herald (Sydney, 6 October 2015).

1 Art 15.21.1 TPP. The version of the TPP text cited in the chapter is available at <https://www.
tpp.mfat.govt.nz/text> accessed 20 January 2017.

12 Art 24.1.3 TPP. 13 US International Trade Commission (n 1) E-8.

14 The analysis here focuses on the main text of the TPP rather than annexes and associated
documents.

15 The TPP arouses concerns such as the criminalization of trade secret law and the extension of
copyright terms, which may potentially affect the use of intellectual property by SMEs. See, for exam-
ple, Terry Lavender, ‘Not too Late to Mitigate TPP Effects, Minister of International Trade Chrystia
Freeland Told” University of Toronto News (19 January 2016) <http://news.utoronto.ca/not-too-late-
mitigate-tpp-effects-minister-international-trade-chrystia-freeland-told> accessed 20 January 2017.
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B. Opportunities

Several TPP provisions address, to a greater or lesser degree, the specific concerns
of SMEs. These include the preamble and the chapters on SMEs, customs admin-
istration and trade facilitation, government procurement, electronic commerce,
intellectual property, labour, regulatory coherence, development, transparency,
environment, cooperation and capacity building, competitiveness, and business
facilitation. The TPP will bring opportunities to SMEs to access a much larger
market with better conditions. These opportunities include cooperation to support
SMEs and tariff elimination or reduction, as well as the reduction of non-tariff
barriers (NTBs). This section will analyse the opportunities for SMEs from TPP
countries. It should be noted, however, that some opportunities are largely lim-
ited to SMEs from specific TPP countries, such as the non-conforming measures
permitted to Vietnam under the TPP SOE chapter aiming to assist SMEs.® In
practice, only the SMEs of Vietnam rather than those of other countries are likely
to benefit from these measures.

I. Cooperation to support SMEs

The preamble of the TPP emphasizes support for the development of SMEs by
enhancing their capacity to participate in and benefit from the TPP. Since the par-
ticipation of the private sector is essential in cooperation and capacity building, the
TPP recognizes that SMEs may need assistance in participating in world markets.!”

A number of institutional arrangements are in place under the TPP, in particular
the Committee on SMEs (SMEs Committee). The role of the SMEs Committee
is to identify ways to help SMEs to explore commercial opportunities arising from
the TPPR.'® It will also provide other assistance to SMEs, including seminars and
workshops to inform SMEs how to benefit from the TPP! Furthermore, the
SMEs Committee will be involved in monitoring the implementation of SME-
related obligations under the TPP2° In addition, the Committee on Government
Procurement will meet upon request to facilitate the participation by SMEs in
government procurement.?! The Committee on Competitiveness and Business
Facilitation (CCBF) will: (1) provide recommendations to the TPP Commission
(‘Commission’) to promote the participation of SMEs in supply chains in the free
trade area;?? and (2) provide recommendations and encourage capacity-building
activities to assist SMEs’ participation in the regional supply chains.?®> With respect
to the latter, the CCBF will collaborate with experts such as private sector and

16 Sean Miner, ‘Commitments on State-Owned Enterprises’ in Jeffrey J Schott and Cathleen
Cimino-Isaacs (eds), Assessing the Trans-Pacific Partnership, Vol 2: Innovations in Trading Rules (Peterson
Institute for International Economics 2016) 98.

17 Art 21.1.3 TPP. 18 Art24.2.2(a) TPP. 19 Art 24.2.2(c) TPP.

20 Art 24.2.2(h) TPP. 21 Art 15.23(b) TPP. 22 Art 22.2.3(c) TPP.

23 Art 22.3.2 TPP.



international donor organizations.?* It remains to be seen whether these recom-
mendations are directed at other actors or at SMEs. The relationship between these
two categories of recommendations is not clarified in the TPP.

In addition, cooperation among TPP countries is aimed at supporting SMEs in
electronic commerce, labour, government procurement, and development. TPP
members are encouraged to help SMEs overcome obstacles in using electronic com-
merce? and to cooperate in promoting improvements in business and labour pro-
ductivity, particularly with regard to SMEs.?¢ The TPP highlights the importance
of increasing the participation of SMEs in government procurement,?” and pro-
vides for facilitation measures and cooperation. SMEs’ participation in government
procurement as suppliers will also be encouraged.?® Moreover, for broad-based eco-
nomic growth, TPP parties may pursue policies associated with the promotion of
market-based approaches to improve trading conditions and access to finance for
SME:s.?° This is a soft obligation and it will need to be seen whether and how these
market-based approaches will benefit SMEs.

Entities other than governments can also be involved in providing support for
SMEs. TPP parties may take action to encourage other actors (such as professional
associations and other non-governmental organizations), if appropriate, to help
SME:s develop internal controls or other measures to prevent bribery and corrup-
tion in trade and investment.?® Private sector and international donor organiza-
tions may be involved in capacity-building activities to assist SMEs’ participation
in supply chains in the TPP area, which may take the form of seminars or work-
shops.®! With regard to the rules on development, joint development activities
include the promotion of public—private partnerships that would enable SMEs to
utilize their capacities in cooperative ventures with governmental bodies in order to
support development goals.?? Such joint development activities may also involve
muldilateral institutions.>®> Among the joint development activities, capacity build-
ing is likely to be the key. SMEs may thus benefit directly through capacity build-
ing,* or indirectly from the capacity building of TPP parties with regard to SME

export advice, assistance, and training programmes.>>

II. Tariff elimination or reduction

Trade barriers are disproportionately burdensome for SMEs because they have
fewer resources to overcome them than larger businesses, and even a small increase
in the cost of a good due to tariffs may lead to the loss of a sale for small firms in
a competitive market.?® Tariff reductions under previous FTAs concluded by the

24 ibid. 25 Art 14.15(a) TP 26 Art 19.10.6(f) TPP.

27 Art 15.21.1 TPR. 28 Art 15.22.2(a) TPP. 29 Art23.3.4 TPP.
30 Art26.10.1(b) TPR. 31 Arc22.3.2 TPR. 32 Art 23.6.2(c) TPR.
3 Art23.6.2 TPP. 34 Arc22.3.2 TPP. 35 Arc24.2.2(d) TPP.

w

¢ Office of the US Trade Representative, ‘Transatlantic Trade & Investment Partnership:

Opportunities for Small and Medium-Sized Enterprises’ (2015) <https://ustr.gov/sites/default/files/
TTIP%20Brochure%20v3%20%284-16-15%29FINAL.pdf> accessed 20 January 2017.
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United States, for example, have substantially benefitted American SMEs in terms
of market access.>” Under the TPD, tariff eliminations or reductions are provided
for in the rules for trade in goods, in particular in the chapters on national treat-
ment and market access for goods,?® and on electronic commerce. In certain cir-
cumstances, SMEs may be given special consideration. Customs duties will not be
assessed on express shipments valued at or below a fixed amount set under TPP
parties’ domestic law. In the periodical review of this amount, the impact on SMEs
may be considered as a relevant factor.>

In electronic commerce, the TPP prohibits the imposition of customs duties on
electronic transmissions*® and the use of local computing facilities as a condition
for conducting business in a TPP country.! These rules should particularly help
competitive SMEs thriving in online markets.

The tariff benefits granted under the TPP will be much larger than those granted
under bilateral FTAs. In contrast to a typical bilateral FTA, the TPP involves twelve
signatories and will probably be acceded to by other countries (eg Korea) in the
near future if everything goes smoothly. SMEs may therefore benefit from tariff
reduction or elimination from multiple foreign markets. For instance, the import
taxes on US textiles and apparel exports imposed by Japan, Vietnam, Malaysia, and
New Zealand will be eliminated immediately or within a set time period.4? Both
SMEs and larger businesses will benefit from such tax elimination. However, the
effect of tariff reductions on SMEs should not be overestimated. SMEs conducting
international trade, for instance, may have already managed to avoid tariffs (eg by
categorizing products differently or by exporting free-on-board shipping to require
buyers to pay for possible duties), and therefore in certain circumstances tariffs are
not their main concern.43

III. Reduction of non-tariff barriers

ariff reductions mainly affect trade in goods since services trade and investmen
Tariff reduct ly affect trade in good trade and tment
per se are not usually subject to tariffs. In contrast, NTBs affect not only goods, but
also services trade and investment.** Complex regulations and opaque procedures

37 US International Trade Commission (n 1) 5-5, 5-6.

38 See, for instance, Art 2.4.2 and Annex 2-D TPP (most tariff elimination in industrial goods
will be implemented immediately, with tariff elimination of certain products to be implemented over
longer time frames), Art 2.5 TPP (tariff benefits, new or existing ones, will not be contingent on the
local content percentage and other performance requirements), Art 2.15 TPP (export duties, taxes or
other charges are generally proscribed unless otherwise provided).

3 Art 5.7.1(f) TPP, 40 Art 14.3.1 TPR 41 Art 14.13.2 TPP

42 US Department of Commerce, International Trade Administration, ‘Opportunities for the U.S.
Textiles and Apparel Sector’ (November 2015) <http://trade.gov/fta/tpp/industries/pdfs/textile.pdf>
accessed 20 January 2017.

43 Martina Battisti and Perry Martin, ‘Creating Opportunity for Small-Firm Exporters through
Regional Free Trade Agreements: A Strategic Perspective from New Zealand” (2008) 14 Australasian
Journal of Regional Studies 275, 281.

4 For instance, the EU-Singapore FTA contains a stand-alone on NTBs to trade and investment
in renewable energy generation. See, for instance, EU-Singapore FTA, Chapter 7: Non-Tariff Barriers
to Trade and Investment in Renewable Energy Generation, Art 7.4.
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can be particularly burdensome for small firms and the clarity and certainty of
market access rules are frequently a greater concern than tariff rates.*> The reduc-
tion of NTBs is therefore of enormous significance to SMEs. The following analysis
concerns the main forms of NTB reduction that are relevant for SMEs and their
implications. Although the reduction of NTBs can be found throughout the TPP,
itis argued that the opportunities provided for SMEs by reducing NTBs are mainly
actributable to specific and general transparency rules, procedural fairness, regula-
tory coherence, and other requirements.

To ensure effectiveness in reducing NTBs, dispute settlement procedures are
highlighted in the TPP. These dispute settlement mechanisms help businesses,
including SMEs, to manage their risks. With regard to investment, the dispute settle-
ment system covers general investor-state investment arbitration,*® and invest-
ment disputes in financial services,?” although investment is often made by larger
businesses. With a view to promoting fair competition, the TPP competition rules
explicitly provide for the private right of action,*® under which businesses such as
SME:s can benefit by having legal redress against the violation of national competi-
tion laws. Procedures are also in place to address complaints by a supplier about the
violation of TPP government procurement rules.*> According to the chapter on
SOEs, the courts of a TPP party will have jurisdiction over civil claims against an
enterprise controlled by a foreign country arising from a commercial activity in the
territory of the TPP party in question.>®

1. Transparency

Transparency rules will reduce the information acquisition costs and help SMEs
to obtain contact information for relevant agencies of different TPP parties.
Meanwhile, transparency requirements will also relieve SMEs of the poten-
tial costs of trading and investing resulting from the lack of access to necessary
information.

(a) General transparency rules

The TPP transparency standards are the strictest among FTAs.>! Transparency
requirements are stipulated in a separate chapter,> but can also be found in nearly
all other chapters.”® By virtue of the transparency requirements described below,
SMEs are given the opportunity to participate in rule-making in connection with
certain matters affecting trade and investment. This may offer them the chance to

45 Battisti and Martin (n 43) 284. 46 Chapter 9, Section B TPP.

47 Art11.22 TPP. 48 Art 16.3 TPP 4 Art 15.19 TPP. >0 Art17.5.1 TPP.

>! Ministry of Trade and Industry of Singapore, “Trans Pacific Partnership Free Trade Agreement
(TPP): 7 Things You Should Know’ (2016) <https://www.mti.gov.sg/MTIInsights/SiteAssets/Pages/
TPP/Seven%20things%20you%20should%20know%20about%20the%20TPP%20(Final).pdf>
accessed 20 January 2017.

52 Chapter 26, Section B TPP.

>3 For instance, Arts 2.32, 2.28.3, 5.11,7.13, 11.13, 12.6, 16.7, 17.10, 18.9 TPP.
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comment on proposed measures, which, in turn, could lead to more serious consid-
eration of their interests, and enable closer interaction with regulators.

Transparency is generally required for trade in goods and services, as well as
intellectual property. For instance, information regarding trade in goods needs
to be promptly published, including information relating to import and export
procedures, duty rates, classification rules, fees, and charges.* Transparency
requirements also expand to areas such as government procurement, competition
(eg publication of final decisions in competition law proceedings with findings
of fact and reasoning®®), and investment (eg transparency of investment arbitral
proceedings®). In addition, transparency rules target regulatory measures and
administrative procedures such as the public availability of licensing requirements
for public telecommunications®” and documentation required for applications to
supply financial services.”®

Although general transparency rules apply equally regardless of the size of busi-
nesses, certain new developments may be particularly important for SMEs, in par-
ticular public input requirements and heightened requirements on information
provision.

Public input requirements consist of the following provisions: (1) notice and
comment opportunities; (2) the response to comments received; and (3) public
submission and engagement opportunities. The notice and comment requirement
is imposed as a best endeavour clause in the transparency chapter, which should
apply across the TPP> In several areas, similar or stricter requirements are pro-
vided. TPP members should seek to provide for interested persons opportunities to
comment regarding proposed financial regulations.®® Such comment opportunities
are also required for other areas, including science and risk analysis,®! as well as pro-
posed measures regarding SPS,%2 TBT,%* and telecommunications issues.®* With
regard to SPS measures, any written comments received need to be made publicly
available either in full or in summary form.¢>

Furthermore, a response to comments received may be necessary. Regarding pro-
posed TBT measures, the responses to key issues presented in comments have to be
made publicly available.%® TPP parties are also encouraged to respond in writing
to substantive comments from interested persons on proposed financial services
regulations.®”

The TPP also provides for public submission and engagement opportunities. In
accordance with domestic procedures, persons of TPP parties may make written

54 Arc2.16 TPP. 55 Art 16.7.4 TPP. 56 Art 9.24 TPP.
57 Art 13.18.1 TPP. 58 Art11.13.8 TPP. 59 Art 26.2.2 TPR.
60 Art 11.13.3(b), Annex 11-B, Section E TPP. o1 Art7.9.4(b) TPP.

o

2 Arts7.13.1,7.13.4 TPR,

63 Arts 8.7.14, 8.7.15 TPP (the parties are encouraged to provide a sufficient time interval between
the comment period and the adoption of any TBT measures to consider the comments).

64 Art 13.22.1 TPD. 6> Art7.13.5 TPR.

66 Art 8.7.18(c) TPP (public availabilty of ‘responses to significant or substantive issues presented

in comments received’).
67 Art 11.13.4 TPP.



submissions on labour matters, identifying the issue directly associated with the
labour chapter and the way in which it affects trade or investment.®® The relevant
provisions demand consideration of the submission and a timely response from the
TPP member in question.®® Similar public submissions are possible regarding envir-
onmental issues.”® In addition, public engagement is provided for labour matters”?
and competitiveness and business facilitation,”? as well as regulatory coherence.”?
Taking regulatory coherence as an example, the input from interested persons shall
be taken into consideration when regulatory measures are developed,”* and engage-
mentwith interested persons shall be established in order to collect input with a view
to improving regulatory coherence.”® Public engagement procedures differ from
public submissions. For instance, public engagement can be conducted by both
the TPP parties and a Labour Council established by the TPP members.”® Public
submissions are only collected and considered by the TPP parties.”” However, the
relationship between public engagement and public submissions will need to be
further elaborated.

Heightened requirements on information provision pertain, among others, to
the clarity and sufficiency of information regarding procedures concerning geo-
graphical indications,”® the online publication, if possible, of explanatory mater-
ial regarding temporary entry requirements for business persons,”® the response
to enquiries from interested persons on measures concerning financial services,8°
and, to the extent possible, an explanation of the purpose and rationale of a pro-
posed or final regulation likely to affect trade or investment.8! With regard to trade
facilitation, an importer, an exporter, or a producer may request advice or informa-
tion concerning issues such as quotas and duty drawbacks. The TPP members shall
expeditiously respond to such requests.®? For the regulatory coherence, subject to
domestic laws, TPP parties should ensure that the information on new regulatory
measures is available to the public, and where practicable online.®? In the same vein,
TPP members are encouraged to provide an annual public notice of all regulatory
measures that they expect to adopt within the following twelve-month period.84

(b) Specific transparency rules

Rules to provide information for SMEs are set forth in the chapters on SMEs and
government procurement. The specifically applicable information requirements
will reduce the cost of identifying the regulatory requirements in trade and invest-
ments by providing easier access to information. As a key component of the SME
chapter, TPP members must provide a special website to provide information
directly and indirectly to SMEs.

68 Arts 19.9.1, 19.9.2(a), 19.9.2(c) TPR. % Art 19.9.3(a) TPP.
70 Arc20.9 TPR, 71 Art 19.14 TPP. 72 Arc22.4 TPR, 73 Art 25.8 TPP.
74 Art 25.2.2(d) TPP 7> Art 25.8 TPP. 76 Arts 19.14.1, 19.14.2 TPP.

77 For instance, Art 19.9.1 TPP.

78 Art 18.31(c) TPP (the procedures being ‘clearly’ set out), Art 18.31(d) TPP (sufficient informa-
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With regard to the direct provision of information, the website must publicize the
TPP text, including all annexes, tariff schedules, product-specific origin rules, and a
summary of the TPP35 In particular, the website needs to offer information ‘designed
for SMEs’, including the description of TPP provisions relevant to SMEs, and any
additional information that the party deems useful for SMEs to reap the TPP oppor-
tunities.®¢ In reality, the provision of such additional information may in turn depend
on the capacity of the TPP countries.

Information shall be indirectly provided through weblinks to equivalent websites of
other TPP countries®” and the websites of its government bodies or entities that offer
information deemed useful for actors in trade, investment, or business.®® With regard
to the latter, the information may include tax information, business registration proced-
ures, and regulations concerning several areas (ie customs, intellectual property rights,
investment, technical barriers to trade, SPS issues, and employment).8® Procedures in
relation to customs and intellectual property rights may be included t00.”® Both direct
and indirect information sharing needs to be kept updated and correct, and shall be
regularly reviewed by the TPP members.”?

In government procurement, any potential measure maintained by a Contracting
Party granting preferential treatment to SMEs, including its eligibility criteria, needs
to be transparent.®? A ‘best endeavours’ clause calls for the provision of comprehensive
information relating to procurement, including a definition of SMEs in a single elec-
tronic portal.>?

2. Procedural fairness

General requirements of procedural fairness in the TPP apply to administrative
proceedings as well as the review and appeal process, including the right of the
parties to these proceedings to a reasonable opportunity to support and defend
their positions.”* Sector-specific procedural fairness provisions pertain in particular
to import licensing,”” tariff rate quotas (TRQs) administration,”® telecommunica-
tions licensing,” financial services,”® competition law enforcement,” government
procurement (eg time period!?), labour law enforcement,'®! trademark examin-
ation and registration procedures,'®? the listing for new pharmaceutical products
or medical devices for reimbursement purposes,'®? procurement process,'4 trade
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remedy proceedings,'® trade facilitation,'°® and investment.!?” These provisions
usually require the explanation of reasons for negative decisions for applicants (eg
the denial of an import licence application,!®®and the denial of a licence for public
telecommunication services'?), the opportunity to contest the initial refusal to
register a trademark, the independence of the judicial and administrative tribunals,
and the required time frame for decision-making. Some of these requirements are
quite detailed. For instance, the rules on competition law enforcement provide for
a reasonable opportunity to be represented by counsel,!° a reasonable opportun-
ity to consult with competition authorities regarding significant legal, factual, or
procedural issues,!!! written procedures for national competition law investiga-
tions,'!? rules of procedure and evidence for enforcement proceedings,'! and the
opportunity to seek review of the sanction or remedy.!!4

For SMEs, these general and sector-specific requirements of procedural fairness
improve the predictability and fairness of regulatory decisions, and thereby reduce
regulatory risks as well as the volatility of the regulatory environment.

3. Regulatory coberence

Regulatory coherence requirements cover a very wide range of areas and extend
to the whole process of regulatory measures, starting from planning, designing,
and issuing to implementation and review.!'®> By conducting regulatory impact
assessments (RIAs), the TPP parties should evaluate the need for regulatory propos-
als, investigate feasible regulatory alternatives, explain the reasons for the chosen
alternative, and utilize best reasonably available information.!'¢ Leaning in favour
of light-handed regulation,''” regulatory coherence could promote consistency
among different regulations, in particular through mutual learning and conciseness
of rules. In planning new regulatory measures, regulatory agencies are encouraged
to consider regulatory measures in other TPP parties and the development in mul-
tilateral and regional fora.!'® New covered regulatory measures need to be ‘plainly
written ... clear, concise, well organised and easy to understand’.!'® Regulatory

measures may later be streamlined or repealed following review.!2°
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Two SME-specific provisions exist in the chapter on regulatory coherence. In the
process of RIA, the potential impact of the proposed regulation on SMEs may be
taken into account.'?! In discharging their duty to cooperate in order to facilitate
regulatory coherence, the TPP parties may interact with SMEs of other TPP mem-
bers through information exchange, dialogues, or meetings.!??

SMEs may thus benefit from regulatory coherence by having their concerns
heard in the process of rule formation. Regulations might, therefore, be streamlined
and more comprehensible for SMEs.

4. Other requirements

Other requirements in the TPP help to reduce the NTBs. For instance, enhanced
people mobility provisions would expedite the service provision by SMEs in export
markets, such as installation and after-sale services. Among them, one TPP provi-
sion on government procurement is particularly designed to benefit SMEs. A spe-
cial article is incorporated to facilitate the participation by SMEs in government
procurement. ‘Best endeavours’ clauses under this provision call for the free provi-
sion of tender documentation, the conduction of procurement through electronic
means or other new technologies, and the consideration of the design of the pro-
curement, including the possible subcontracting by SMEs.'23

Several additional governance requirements are analysed below, which benefit
businesses at large, but are particularly relevant to small businesses. These require-
ments are either commonly encountered by SMEs (trade facilitation and rules of
origin), or exist across several areas (standards harmonization and equivalence of
foreign regulations).

(a) Standards harmonization and equivalence of foreign regulations

As the TPP highlights for the TBT area, both the harmonization of standards and
the acceptance of regulations of other TPP parties as equivalent help to pursue
greater regulatory alignment.'?4 SMEs in particular would benefit from such regu-
latory alignment since it is more difficult for small firms to bear the costs of comply-
ing with different standards and regulations.

Standards harmonization is closely connected to the alignment of national stand-
ards with international standards. The importance of international standards for
global compatibility is explicitly highlighted in relation to telecommunications.'?>
The TPP also calls for greater alignment of national standards with international
standards in TBT areas,'?¢ the facilitation of greater use of international standards
as the basis for TBT measures,'?” and the use of international standards regard-
ing the procedures dealing with the release of goods.!?® Similarly, in government

121 Are 25.5.3 TPP. 122 Art 25.7.1(b) TPP. 123 Arc 15.21.3 TPR.
124 Arc8.9.2 TPP 125 Art 13.25 TPP. 126 Arc 8.9.2(b) TPR.
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procurement, technical specifications need to be based on international standards
if appropriate.'?®

The TPP also encourages the acceptance of technical regulations'®® and SPS
measures'3! of other TPP members as equivalent, as well as the recognition of pro-
fessional qualifications, licensing, registration, or prudential measures in services
and financial services.!3?

(b) Trade facilitation

Customs administration and trade facilitation rules would enable the faster delivery
of goods by businesses, large or small, and easier interaction with customs.!?? In
order to expedite trade, trade facilitation streamlines and simplifies trade proced-
ure, in particular through the efficient release of goods,'** expedited customs pro-
cedures for express shipments, 3> advance rulings,'3¢ and automation.'” It helps to
address red tape and unreasonable delay in trade. Small firms are among the biggest
winners from trade facilitation as they face the greatest difficulties in navigating
these trade rules,’?® and are vulnerable to the financial and administrative burden
of customs formalities.

(c) Rules of origin

TPP rules of origin may enable SMEs within the free-trade area to gain better
access to markets, such as the US-Dominican Republic-Central America Free
Trade Agreement (DR-CAFTA). The DR-CAFTA contains ‘yarn forward’ rules
of origin under which the essential component for the import of most textiles and
apparel are to be made from inputs produced in the FTA usually from the yarn
stage forward,'®® and without which many American SME textile businesses fac-
ing low-cost Asian counterparts would not be able to survive.!%® Having similar
effects, TPP ‘yarn forward’ rules of origin could benefit textile SMEs within the
region, since the products need to have inputs from TPP parties in order to enjoy
the TPP benefits.!4! Moreover, accumulation is provided so that inputs from one
TPP member will be regarded as a good from other TPP members when certain
conditions are met.'42 Notably, the certification of origin can also be waived for
imports of low value,'#? which may be useful for SMEs in view of their generally
low-value trade.

N
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IV. Conclusion

First, cooperation to support SMEs, tariff elimination or reduction, and the reduc-
tion of NTBs are the major opportunities which the TPP holds for SMEs. These
opportunities should bring enhanced market opening and predictability. Covering
tariffs and non-tariff issues, the support for SMEs will help them better to util-
ize the TPP. Tariffs and N'TBs ‘across substantially all trade’ will be eliminated
or reduced.!#* Tariff and NTB reductions cover a wide range of areas, involving
border measures and behind-the-border measures. The absolute levels of tariffs and
NTBs are crucial for SMEs as they are usually neither able nor fully prepared to
invest overseas in order to manufacture in foreign markets.

However, these opportunities may have limited effect in improving the market
position of certain SMEs. The opportunities arising for SMEs are often also avail-
able to larger businesses, and there are concerns that the TPP in fact favours the big
corporates.'4> Moreover, the opportunities may be limited in certain circumstances,
such as tariff benefits for SMEs from TPP members other than the United States
with regard to exports to the United States. This is due to the fact that the average
applied tariff in the United States is currently as low as 1.4 per cent, and nearly 70
per cent of imports entering the United States are not subject to any tariffs.!46

Second, the reduction of NTBs, if propetly implemented, is likely to benefit
SMEs most. The adoption of good practices (eg enhanced transparency) is encour-
aged, which would help to put small businesses on an equal footing. SMEs are
particularly vulnerable to regulatory measures and their implementation, including
procedures hedged about with red tape, and inconsistencies in trade policy and
regulations. Regulatory convergence or at least regulatory compatibility is pursued
in the TPP and this will lead to market consistency and enhance cost-effectiveness.
The reduction of NTBs may also benefit those SMEs outside the free trade area to
which they apply.

Last but not least, SMEs are subject to increased special attention and support
than before. The level of support should not, however, be exaggerated. The new
stand-alone SME chapter and other chapters (in particular, regulatory coherence,
government procurement, development, trade facilitation) provide support for
SMEs. They also establish institutional arrangements for joint efforts by TPP par-
ties and require TPP members to consider the possible impact on SMEs or provide
support for them. However, provisions directly benefitting SMEs remain limited.
The SME chapter, for instance, contains three articles with limited commitments
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145 The TPP is criticized for lacking concrete benefits and increasing inequality through ‘enshrining
power among big corporates’. See, for example, Zoe Daniel, ‘Malcolm Turnbull and Barack Obama
Hold White House Talks; PM Urges Powerbrokers to Back TPP” ABC News (New York, 20 January
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7099808> accessed 20 January 2017.
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from TPP members, including one on non-application of dispute settlement that
may limit the enforcement of the SME chapter.

This conclusion provokes a number of questions. Why does the TPP in fact
favour big corporates? Is it likely that the TPP is going to be properly implemented?
Why do the provisions benefitting SMEs remain limited? These questions will be
addressed in the following section.

C. Challenges

In trade and investment, SME:s face both internal challenges (eg limited expertise,
fewer personnel and financial resources) and external challenges (eg tariffs, NTBs
including market access restrictions, and obstacles to investment). With regard to
the former, the TPP contains provisions aimed at supporting SMEs through cap-
acity building and other assistance. With regard to the latter, the TPP may lead to
more favourable conditions for SMEs particularly through tariff reduction and the
improvement and harmonization of relevant regulation, all of which should help
to provide a more predictable business environment. Meanwhile, there are still a
number of thorny questions to be addressed.

I. Insufficient opportunities for SMEs

Although FTAs can open up opportunities for SMEs, the latter are often unable
to incorporate them into their export practice.!4” Usage rate remains low for many
FTAs,'4® and SMEs are usually less ready to utilize FTAs compared with larger
businesses. SMEs may not be fully capable of exercising rights under and extracting
benefits from the TPP due to their capacity constraints. As indicated in the pream-
ble of the TPP, the development of SMEs will be supported through the enhance-
ment of their capacity for ‘participating in and benefitting from’ the opportunities
under the FTA. However, there remain real questions about whether the TPP rules
will be sufficient to enable small businesses fully to engage in trade. Rules closely
related to SMEs face enforcement difficulties as they are often ‘without teeth’. The
four chapters on capacity building, competitiveness and business facilitation, devel-
opment, and SMEs are all relatively short, general and vague in content, and not
subject to the TPP dispute settlement system.!4° The chapter on regulatory coher-
ence contains more specific provisions, but is not subject to the dispute settlement
mechanism either.’>° Many of these provisions are largely ‘soft’ or best endeavours
clauses and their effect is yet to be seen.
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First, the special support under the SME chapter may not meet the needs of
SMEs. SME issues are among the ‘devilishly’ difficult ones in FTAs, and the TPP
has not proved very innovative regarding its SME chapter.’>! This chapter pro-
vides support mainly through information sharing via websites and the activities
of the SMEs Committee. The information provided on the websites may not be
sufficient to explain regulatory requirements fully, especially with regard to local
government regulations. More detailed information on export processes, compre-
hensive trade databases in all TPP countries including frequently updated informa-
tion on tariff and export control, and other aspects (eg detailed guidance on how
to trade with and in other countries) would be very useful for SMEs. Financial
barriers are another example. The volatility of currencies, the insufficient bank sup-
port for SMEs, and the taxation of overseas income constitute financial barriers for
SMEs, although they may not be directly related to FTAs.'5? Along with tariffs,
financial barriers are deemed one of the main reasons why SMEs do not utilize
the FTAs.?>3 The shortage of working capital to finance export has been identi-
fied as one of the top two barriers to SMEs accessing international markets in a
study of the Organisation for Economic Co-operation and Development'>* and
remains a key challenge, particularly for start-up SMEs. These funding, currency,
and taxation issues are largely outside the coverage of the TPP.155 Even those fund-
ing issues that do seem to be covered by the TPP are not adequately addressed. The
SMEs Committee will exchange experience and best practices in areas such as trade
finance.'>® The support provided by the SMEs Committee is, however, far from
enough to ensure SMES’ easy access to trade finance.

The assistance provided by the SMEs Committee is laid down in general and
soft language rather than being binding and detailed. Consequently, such assist-
ance may not be sufficient to achieve its proclaimed goals. Furthermore, the
assistance provided does not cover all relevant arecas. The SMEs Committee is
designed to assist SMEs in capitalizing on business opportunities,'®” to exchange
and examine best practices in supporting SME exporters in relevant aspects
(eg training programmes, trade finance, finding business partners, and establish-
ing business credentials),'*® and to develop seminars and other activities to inform
SME:s of the TPP benefits.’>® Other relevant activities of the SMEs Committee
include exploring capacity-building opportunities to help TPP members provide
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better SME export counselling and assistance,'®® recommending information for

the TPP members to share with the public,'®! and facilitating the development of
programmes to assist SMEs in engaging in supply chains.’®? The TPP has not fur-
ther clarified the information and programmes that are referred to here. Moreover,
some concerns of SMEs are not fully addressed in the TPD including the pos-
sibility of support for SMEs negatively affected by trade liberalization regarding
laid-off workers.

Second, special support provided to SMEs under other chapters may also prove
to be insufficient. Outside the SME chapter, special provisions on SMEs exist in
areas including government procurement,'®® considerations relating to express
shipment,'®4 and small-scale fisheries.!®® It remains doubtful whether these pro-
visions will have any tangible effect on small businesses. Several examples can be
given here. As the first example, TPP members seek to help SMEs overcome obs-
tacles in using electronic commerce.!®® Compared with larger businesses, SMEs
still face substantial difficulties in conducting electronic commerce under the TPP
rules. Besides the difficulties of operating e-marketplaces, SMEs from develop-
ing countries are less visible online and benefit very little from international e-
commerce.'®” USAID, for instance, tried to establish business-to-business (B2B)
e-marketplaces to engage SMEs online but encountered sustainability issues.'®®
The TPP may not be able fully to solve the problem of lack of resources faced by
SMEs. Financial barriers discussed above are largely outside the scope of the TPP
and are thus left to the members. Further, in relation to financial barriers covered
by the agreement, the TPP rules are inadequate. To promote the economic develop-
ment, TPP members are encouraged to introduce policies ‘related to the promotion
of market-based approaches aimed at improving trading conditions and access to
finance for ... SMEs’.1% It is a soft obligation. Thus, these problems are not com-
pletely solved, and could still pose major impediments for SMEs in their actempts
to utilize the TPP.

Third, in relation to opportunities common to SMEs and larger businesses, SMEs
may still find it difficult to engage in trade and investment. With regard to trade
in goods, trade in many ‘sensitive’ products is not liberalized or is liberalized only
slightly.!”° These sensitive products include dairy and sugar.’”! Certain reductions
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of NTBs seem mainly to benefit larger businesses such as motor manufacturers.!”?

The TPP calls for an agreement in the WTO on ‘agricultural export state trading
enterprises in order to eliminate trade-distorting restrictions on agricultural export
authorization and special financing, and enhance transparency.'”? Given the stale-
mate in WTO negotiations, it is not likely that such an agreement will be reached in
the near future. Moreover, few new disciplines are imposed regarding antidumping
and countervailing duties and these areas fall outside the scope of the TPP dispute
settlement system.!7% With regard to services, the subsidies and grants by the TPP
members (eg loans supported by the government, insurance, and guarantees) for
services and financial services are not subject to the disciplines on cross-border ser-
vices trade.!”* In relation to investment, few Articles deal with special support for
SMEs. Regarding competition, under-resourced SMEs may encounter difficulties
in exercising the private right of action under the TPP involving domestic compe-
tition law,'”7¢ which could be costly and complicated. In the area of government
procurement, national authorities shall be established to review violations of TPP
rules, but the compensation for loss can be limited to the costs incurred in prepar-
ing the tender and/or the complaint.'”” With regard to public participation, the
establishment of opportunities for stakeholders to comment on proposed measures
and to receive responses to these comments is often not explicitly required'”® or
only stipulated as a best endeavour obligation for TPP parties.!”® The effect of
these provisions remains to be seen, especially as SMEs may lack the resources (eg
funding, time, and expertise) to effectively participate in such comment processes
involving proposed SPS or TBT measures and financial regulations. In dispute
settlement, the TPP does not grant the right of action under domestic law against
TPP-inconsistent measures.'®® There seems to be no explicit support for SMEs
with regard to these problems in the TPP.

II. Complexity of rules

While the TPP takes SMEs into account in some provisions, it also contributes to
the overall proliferation of FTAs. The co-existence of the TPP with FTAs that are
already in place will not necessarily result in an overall simplification of trade and
investment rules.'®! The lengthy TPP is unprecedented in terms of its scope and
complexity.'82 Apart from the TPP agreement itself, approximately 120 side letters
exist to clarify trade issues between two TPP parties and these could significantly
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affect bilateral trade.'8 SMEs thus face the difficulty of ascertaining and under-
standing a very complex set of rules, covering a wide range of subjects. This is,
for instance, the case with origin rules (including product-specific rules of origin)
and origin procedures,'®* especially when businesses change from one market to
another under an FTA.'8% As seen in other FTAs, SMEs may encounter impedi-
ments emerging from the rules of origin.'®¢ This is an example of an area with
especially complex regulations. The TPP has endeavoured to establish a uniform set
of origin rules, and it remains to be seen how these will work in practice. In add-
ition, becoming familiar with the relevant domestic law of different TPP members
is equally complicated, although efforts are made to encourage TPP members to
ensure new domestic regulatory measures are ‘plainly written and are clear, concise,
well organised and easy to understand’.'®” As discussed below, the complexity of
rules may also lead to difficulties in enforcement.

III. Difficulties in interpretation and implementation

The implementation of the TPP may prove challenging, especially for smaller and
developing TPP members. In comparison with bilateral FTAs, the higher legal
and regulatory requirements of the TPP demand more expertise and experience.
Moreover, it is not easy to interpret the often vague TPP rules, and some TPP rules
are subject to domestic law that could differ greatly among TPP members. Certain
obligations are expressed in soft language (eg ‘should encourage’'8® and ‘endeavour
t0’1%) and need to be consistent with domestic law (eg the consideration of regula-
tory measures of other TPP parties in planning regulatory measures,'° the annual
public notice of new regulatory measures!®?). Similarly, other rules may be subject
to domestic law, such as the requirement regarding the publicity of new regulatory
measutres covered by the TPP1°2 A number of terms (eg a ‘reasonable opportunity’
to be represented by counsel,’?? a ‘reasonable opportunity’ to consult with compe-
tition authorities,'** and ‘the opportunity’ to seek review of the sanction or rem-
edy'?3) may be subject to different interpretations. Certain mechanisms, such as
the imposition of transitional safeguard measures,'*® including the interpretation
of their conditions, also deserve attention. At the very least, the implementation
and interpretation of the TPP could benefit from more clarity.

The coordination within and among different agencies is crucial for SMEs in
order to reduce regulatory compliance costs and obtain support. Divergent regula-
tory frameworks can make an enormous impact on the trade costs for businesses
and in particular SMEs.'” The costs of regulatory compliance may even exceed
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the profits of export by SMEs. Even within the same regulatory entity, it is not
rare to find SMEs facing a regulatory process that is interpreted inconsistently.'%®
Thus, coordination within a given agency is of great significance. TPP rules relating
to SMEs may also involve the joint efforts of a huge range of governments, busi-
nesses, trade associations, international organizations, and other actors. The gov-
ernment agencies in twelve countries include trade ministries, customs authorities,
the administration for small businesses, and other agencies responsible for finance
and standards (eg licensing and inspection), as well as intellectual property, to name
but a few. The TPP contains certain requirements regarding increased domestic
interagency consultation and coordination.'® TPP obligations (eg equivalence of
SPS measures?®?) may also require efficient coordination between countries of dif-
ferent development levels, which can be more challenging. It remains to be seen
what TPP member countries need to do within and beyond the border to fulfil their
regulatory improvement commitments (eg through legislative amendments) and
how regulatory developments will unfold in reality.

Such challenges may co-exist with regard to the same TPP obligation. Taking
the obligation to share information under the SME chapter as an example, the first
issue is whether this obligation needs to be implemented through certain domestic
procedures. The second issue is determining the scope of information useful for pri-
vate actors, bearing in mind that information sharing is a self-judging provision.?!
In other words, the TPP members will have discretion regarding the scope of the
information that is shared with the public. The third issue is the language in which
the information is to be shared, since TPP parties must only endeavour and are thus
not required to provide the information to SMEs in English.?°? Other issues such
as inter-agency coordination are also encountered, since the websites and their links
could potentially involve a large number of government agencies and other entities
as a result of the wide coverage of the TPP.

IV. Other challenges

Other challenges include, inter alia, negative effects of trade liberalization on SMEs
and the reduced impact of SMEs on trade policy-making compared with larger
firms. After the implementation of the TPP (if the TPP is approved), the impact
of the resulting market opening on SMEs of importing countries or on SMEs that
currently export to related markets could be severe. Market opening and increased
investment must be expected to increase competition for these SMEs. It could be
challenging for SMEs in certain sectors that have not previously been liberalized,
including the Mexican energy sector with regard to foreign participation?®® and
government procurement in Malaysia.?*4 In the same vein, for instance, there are
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concerns that global e-commerce giants may cause ‘problems for local brick and
mortar retailers’ under the TPP2%° Two challenges deserve attention here.

1. Remaining regulatory differences

Regulatory improvements under the TPP will reduce, but can hardly eliminate all
regulatory differences. The regulatory coherence chapter is among the most rele-
vant of the TPP rules, but it does not affect the parties’ right to regulate in the
areas of public health, security, safety, and other public interest considerations.?°¢
The regulatory coherence chapter is also subject to other chapters in the case of
conflict.??” Thus, regulatory differences will often exist at the intersections between
trade and legitimate regulatory objectives (eg health, environment, and safety),
with the latter concerning the protection level that a TPP member deems appro-
priate. For instance, there may be differences in positions taken by SMEs, such as
those between pharmaceutical SMEs in one country and generic medicines SMEs
in other countries.?°8 TPP members would need to address these differences, which
may not always lead to the same approach. As another example, SPS and TBT
requirements of TPP countries could be different, although regulatory convergence
is to be pursued. The compliance costs resulting from different sets of rules could
jeopardize small-scale exports for SMEs. The TPP rules seem to be insufficient to
address these regulatory differences. Some writers have proposed that small-scale
trade could be excluded from regulations that would otherwise constitute insur-
mountable barriers and that administrative processes be developed to assist access
for frequent small volume exports vulnerable to excessive compliance costs related
to regulations.?%®

2. Disadvantaged positions of SMEs from developing TPP members

SMEs from developing TPP countries may encounter additional challenges. First,
such SMEs could be less capable of utilizing TPP rules. They could encounter
difficulties in reaping benefits due to limited resources (eg expertise and experi-
ence). The disadvantaged position of SMEs from developing countries seems to
exist under the North American Free Trade Agreement (NAFTA), which bears
certain similarities with the TPP such as with regard to tariff reductions.?!° Under
NAFTA, exports by US SMEs to Canada and Mexico have risen significantly.?!!
In contrast, Mexican SMEs have encountered difficulties in reaping benefits
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from the NAFTA due to lack of financial resources, planning, management, and
obsolete techniques.?!? It is possible that a similar sicuation would develop under
the TPP. For instance, SMEs from developing countries may also be in a disad-
vantaged position in the area of e-commerce due to the lack of infrastructure
(eg e-marketplaces), funding, and expertise. In certain areas such as financial
services, in which substantial progress has been made under the TPP, SMEs in
developing countries are also less likely to utilize these complicated rules. Another
example is provided by the fact that trade associations may help SMEs to efli-
ciently utilize TPP provisions, providing support for SMEs. However, trade asso-
ciations in developing countries may be less organized and less effective than those
in developed countries.

Second, developing TPP countries may not be able to provide sufficient assist-
ance to their SMEs to benefit from the TPP to the same extent as developed TPP
countries. To provide effective support and assistance, countries need to ascertain,
inter alia, how many SMEs are exporting and investing overseas, the barriers they
encounter in FTA partners, and their competitiveness. This will not be easy given
the large number of SMEs and the range of market sections and regulatory regimes
involved. The TPP SME chapter, however, does not provide for special treatment
for developing countries.

In abroader sense, developing countries could also support SMEs through broad-
based economic growth, sustainable development, and the reduction of poverty,?!?
all of which are recognized by the TPP to be related to SME issues. However, as one
writer observes, the TPP’s role in generating economic growth and poverty reduc-

tion is ‘not at all certain’.214

V. Conclusion

First, the major challenges resulting from or not overcome by the TPP include
the insufficiency of opportunities provided for SMEs, the complexity of rules, dif-
ficulties in rule interpretation and implementation, remaining regulatory differ-
ences, the disadvantaged position of SMEs from developing TPP countries, and
the impact on SMEs negatively affected by trade liberalization. Some of these
challenges (eg the complexity of rules and difficulties in interpretation and imple-
mentation) are common to large and small businesses, but SMEs may be dispro-
portionately affected by them. As a key issue, one might argue that the TPP does
not create sufficient opportunities, including concrete binding requirements, to
provide assistance to SMEs. This is particularly the case for SMEs in developing
countries and for micro-sized enterprises.?!> The support for SMEs often appears
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to be largely confined to hortatory pronouncements and relatively feeble measures,
and larger businesses may be in a position to better take advantage of commercial
opportunities. This insufficiency may also stem from a lack of capacity within the
TPP nations, particularly developing TPP countries.

Second, the challenges of the TPP to SMEs are not the same as those of older
FTAs. On the one hand, the TPP is much more complicated, making it more diffi-
cult for SMEs to understand and utilize. On the other hand, the TPP may provide
more assistance to SMEs than previous FTAs that do not have an SME chapter,
helping SMEs through learning by doing. Moreover, the economic impacts of
the TPP should not be underestimated. From an economic point of view, a larger
number of businesses and stakeholders are likely to get involved in TPP practice
compared to a typical bilateral FTA with smaller trade benefits and fewer partici-
pants. The large number of private and public participants of the TPP could help
SME:s to gain experience at higher speed as presumably more resources (eg web-
pages and workshops) will be available regarding the utilization of the TPP. Given
that the TPP is a mega FTA with potentially greater economic benefits resulting
from the larger number of FTA partner countries, more SMEs may become aware
of the TPP due to its economic impact and the increased publicity surrounding
it (eg information sharing under the TPP SME chapter). SMEs also have more
incentive to learn and utilize the TPP. It will therefore be interesting to observe
whether the usage rate of the TPP by SMEs will be higher than that of other FTAs
if the TPP is approved.

Last but not least, looking beyond the TPP, there will be more challenges for
SME:s from non-parties than those from TPP members. The TPP aims to level the
playing field between the parties, but it would come with the inherent flaw of plac-
ing SMEs inside and outside the TPP on an unequal footing. For instance, the TPP
will eliminate over 18,000 tariffs on US exports, benefitting sectors like manufac-
turing, the automotive industry, and agriculture, as well as information and com-
puter technology.?!® These benefits are largely confined to SMEs of TPP countries.
The TPP also strengthens regional value chains and encourages businesses to source
inputs within the region. The TPP yarn forward provision would negatively affect
Chinese businesses in textiles and apparel.?!” TPP TRQs rules only apply to TRQs
listed on the TPP schedules of the contracting parties rather than those set out in
their WTO schedules.?'® According to a recent World Bank report, in the post-
TPP era exports by non-TPP members may fall in contrast to an increase in exports
among TPP members.?!?
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D. Conclusion

First, the key benefits the TPP can be expected to bring for SMEs are enhanced
market liberalization and a more predictable regulatory environment. These bene-
fits stem from the opportunities of support for SMEs, and the reduction of tar-
iffs and unwarranted NTBs. Compared with previous FTAs, the TPP starts to
pay more attention to the special constraints encountered by SMEs in trade and
investment. SMEs will benefit specifically from a small number of special provi-
sions tailored for SMEs, including the new stand-alone SME chapter and rules
explicitly related to SMEs in a number of other chapters. Good governance rules
are ubiquitous in the TPP and will lead to regulatory improvements that should
reduce compliance costs of small businesses. In particular, transparency and regu-
latory compatibility are to play a vital role.

Second, the TPP poses serious challenges for SMEs, but different types of SMEs
will face very different problems. Most of the benefits for SMEs are also available
to larger businesses, while the challenges could be more difficult for SMEs to over-
come. Since the assistance provided by the TPP may be insufficient, SMEs still face
difficulties due to their capacity limitation (eg expertise and funding). Within the
TPP parties, SMEs from countries with better assistance capacity are likely to be in
a better position than those from other TPP countries. Some TPP countries already
provide a certain degree of support to SMEs and have highlighted SME issues in the
TPP negotiations. They may increase their assistance under the TPP. For instance,
the United States has provided an online Free Trade Agreement Tariff Tool, includ-
ing a searchable database,??° which helps American SMEs better to understand
tariff rates in FTA partner countries. The United States also proclaimed support
for American SME:s as one of its core goals in the TPP negotiations.??! Moreover,
SMEs from non-TPP parties are likely to encounter much more serious challenges
and would not directly benefit from the TPP. The TPP may provide a level playing
field in certain respects for SMEs of TPP countries, and this could result in a com-
petitive advantage over their counterparts in non-TPP countries.

Third, the TPP, if properly managed, should bring more opportunities than chal-
lenges to SMEs. Interestingly, the opportunities and challenges could be linked
to each other. For example, the review of the customs-duties-exempt threshold
regarding express shipments may take into account the impact on SMEs,??? and
the RIA may consider the proposed regulation’s potential impact on SMEs.??3 Both
provisions bring opportunities. However, the TPP neither requires such impact
on SMEs to be evaluated nor prescribes how it is to be considered. Thus, it is
also a challenge for SMEs to have their needs catered for. Similarly, many SME-
related TPP provisions are vague or not subject to the dispute settlement system
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(eg the regulatory coherence provisions related to SMEs). Therefore, while the TPP
could help to internationalize SMEs, the extent of this support will depend on the
interpretation and implementation of the TPP and further efforts will be needed
(eg trade finance and capacity building in developing countries).

Finally, opportunities and challenges to SMEs under the TPP may not always be
the same as those under bilateral FTAs given the unique nature of this mega FTA.
As an example, the TPP may bring more opportunities for SMEs to access much
larger markets, but may also involve much more complicated rules and a wider
range of actors. While SME-related issues get attention in the TPP, they remain a
difficult topic (eg the support to SMEs, and the implementation of SME-related
provisions). The TPP parties seem to hesitate in making concrete commitments in
this area. It will therefore be interesting to observe closely the impact the TPP will
ultimately have on SMEs.
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