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Abstract: This paper first gives a brief overview of the Commission for the Conservation of Antarctic Marine Living
Resources (CCAMLR)’s struggle to establish Antarctic Marine Protected Areas (MPAs). The paper then addresses the
question: what lessons can countries learn from CCAMLR’s experience in establishing high seas MPAs under the
Biodiversity in Areas Beyond National Jurisdiction (BBNJ) Agreement? The paper finds that the final text of the BBNJ
Agreement did largely reflect CCAMLR’s experience when it comes to MPAs. This is particularly so with respect to 1)
clarification of the relationship between conservation and use; 2) the interpretation and application of a science-based
precautionary approach; and 3) consensus-based decision-making process. The paper concludes that the insights CCAMLR
provides for navigating geopolitical tensions between major powers is an important reference for the future operation of the

BBNIJ Agreement.
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1. Introduction

On 19 June 2023, the Agreement under the United
Nations Convention on the Law of the Sea on the
Conservation and Sustainable Use of Marine Biological
Diversity of Areas beyond National Jurisdiction (BBNJ
Agreement) [1] was finally adopted. This marked the
cumulation of decades of discussions, Preparatory
Committee meetings, [2] and six rounds of
intergovernmental negotiations between 2018 and 2023.
[3] One of four thematic areas of the BBNJ negotiation is
area-based management tools (ABMTS), including
marine protected areas (MPAS). As a result, the BBNJ
Agreement defines an MPA as

“a geographically defined marine area that is
designated and managed to achieve specific long-term
biological diversity conservation objectives and may
allow, where appropriate, sustainable use provided it
is consistent with the conservation objectives.” [4]

Part III of the BBNJ Agreement is devoted to “Measures
such as Area-based Management Tools, Including Marine
Protected Areas”. The BBNJ Agreement was opened for
signature by all States and regional economic integration
organizations on 20 September 2023. At the time of
writing, there are 90 signatories and five contracting
parties (Belize, Chile, Monaco, Palau and Seychelles),
including major powers such as China, the European
Union (EU) and the United States. [5] Once the BBNJ
Agreement enters into force, [6] the Agreement will

provide a solid legal basis for the establishment of MPAs
on the high seas - which cover more than 60% of the
world’s oceans.

The process of establishing MPAs in areas beyond
national jurisdiction has a long history, especially in the
Northeast Atlantic and the Southern Ocean. The
Commission for the Conservation of the Antarctic Marine
Living Resources (CCAMLR), the management arm of
the 1980 Convention on the Conservation of Antarctic
Marine Living Resources (CAMLR Convention), [7] is at
the forefront of the establishment of high seas MPAs.

CCAMLR, established in 1982, applies to “the Antarctic
marine living resources of the area south of 60° South
latitude and to the Antarctic marine living resources of the
area between that latitude and the Antarctic Convergence
which form part of the Antarctic marine ecosystem”. [8]
CCAMLR’s process of establishing MPAs in the
Southern Ocean has, however, entered a stalemate. Over
the past decade, apart from occasional success, e.g., the
entry into force of the Ross Sea region MPA in 2017, [9]
there are three MPA proposals pending approval by
CCAMLR. [10] The proposals have been unsuccessful, to
date, because of opposition from the People’s Republic of
China (PRC) and the Russian Federation.
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Although CCAMLR is a small organization with 27 Members and 10
Acceding States, [11] its MPA process may reveal both “potential
pathways and impediments” for the BBNJ Agreement [12] when it
comes to the establishment of high seas MPAs. This paper aims to answer
a key question: what lessons countries can learn from CCAMLR’s expe-
rience in establishing high seas MPAs under the BBNJ Agreement. It first
gives a brief overview of CCAMLR’s struggle to establish Antarctic
MPAs. The paper then examines four areas where the CCAMLR experi-
ence may inspire countries to advance marine conservation under the
BBNJ Agreement. These four areas are 1) relationship between use and
conservation; 2) science-based precautionary approach; 3) consensus
decision-making process; and 4) navigating geopolitical tensions.

2. CCAMLR’s struggle in establishing Southern Ocean MPAs

The Southern Ocean is a vibrant marine ecosystem. The keystone of
this Antarctic marine system is krill (Euphausia superba). The combined
weight of this tiny species is estimated to amount to between 300 and
500 million tonnes - the largest biomass of any wild animal on the
planet. [13]

There are existing territorial claims to the Antarctic by seven coun-
tries — Australia, Argentina, Chile, France, Norway, New Zealand, and
the United Kingdom. The Antarctic Treaty was adopted on 1 December
1959. [14] The Treaty was originally signed by the above claimants,
together with Belgium, Japan, South Africa, the Soviet Union, and the
United States. The Antarctic Treaty takes a bifocal approach, [15] which
allows claimants to maintain their legal claim to territory while coop-
erating with other States to promote science and conservation within the
Antarctic Treaty System (ATS). [16]

After the Second World War, the Soviet Union was fast expanding its
distant water fishing activities as part of exerting global influence. [17]
The Soviet Union was the first country to start krill fishing in the
Southern Ocean in 1962, followed by the United Kingdom and Japan.
[18] By 1977, the Soviet Union fishing vessels caught 105,049 tons of
krill. This accounts for 85% of total catch in Antarctica. [19] At the time,
being prior to CAMLR Convention, Southern Ocean fisheries were not
specifically covered by the ATS. Against this backdrop, CCAMLR was
established as a response to the expansion of krill fishing in Antarctic
waters. [20] The Consultative Parties of the Antarctic Treaty started
informal conversation on the conservation of marine living resources in
the Southern Ocean at the seventh meeting in 1973. At the eighth Ant-
arctic Treaty Consultative Meeting (ATCM) in Oslo, 1975, Recommen-
dation VIII-10 urged governments to develop “effective measures for the
conservation of marine living resources in the Treaty Area” and included
the subject of Antarctic marine living resources on the agenda for the
Ninth Consultative Meeting. [21] In 1977, the Ninth ATCM in London
adopted Recommendation IX-2, which set up interim guidelines and
proclaimed an intention to establish definitive conservation regime for
Antarctic marine living resources before the end of 1978. [22] There
were 13 countries (Argentina, Australia, Belgium, Chile, France, Japan,
Norway, New Zealand, Poland, South Africa, Soviet Union, the United
Kingdom and the United States) involved in the Special ATCMs held in
Canberra (27 February — 16 March 1978) and Buenos Aires (17 — 28 July
1978) that negotiated the CAMLR Convention.

For many years, CCAMLR has been widely regarded as a successful
conservation body for fisheries management. [23] It is a pioneering
organization that applies ecosystem-based, rather than single species
management approach for fisheries. The basic idea behind conservation
is that “existing natural ecological relationship between harvested,
dependent, and related populations of resources must be maintained.”
[24] The harvest quota for krill catch does not just depend on sustain-
able reproduction level of krill population, but also on the relationship
between krill and other associate species, such as seals and whales. In
2009, the South Orkney Islands Southern Shelf MPA, [25] which was
proposed by the United Kingdom, was adopted by CCAMLR. This is the
first high seas no-take MPA in the world. Two more MPA proposals in the

Ross Sea (proposed by New Zealand and the United States) and the East
Antarctic (proposed by Australia, France and the European Union) were
presented to CCAMLR in 2012, followed by proposals in Domain 1
(Western Antarctic Peninsula and South Scotia Arc) and Weddell Sea
Region.

China is one of the newest members of CCAMLR, having joined the
Commission in 2007. China and Russia vocally opposed all MPA pro-
posals since 2012. China changed its position to support the establish-
ment of the Ross Sea region MPA (RSrMPA), [26] following the 7th U.
S.-China Strategic and Economic Dialogue in 2015 [27] and the
Obama - Xi Summit during the Hang Zhou G20 Summit in 2016. [28]
Nevertheless, even though the RSTMPA entered into force in 2017 with
concessions from the original proposal, [29] China continues to argue
that a Research and Monitoring Program (RMP) must be set up as a
prerequisite for establishing new MPAs. [30] China also recommends
that a RMP must be developed with baseline data collated at the
beginning of a MPA proposal process. [31]

There are two main reasons behind China and Russia’s opposition
against MPA proposals. The first is the economic potential of the
Southern Ocean for China’s expanding distant water fishing industry,
which is now the largest in the world. [32] Following the collapse of the
Soviet Union in 1991, the Russian Antarctic krill fishing fleet is long
gone. In the meantime, China has become very interested in expanding
distant water fishing in Antarctica and has become the second largest
krill fishing state in the Southern Ocean, only after Norway since 2020.
[33] The other reason is geopolitical and can be linked to China and
Russia’s soured relationship with the United States in recent years. [34]
As decision-making in CCAMLR is consensus based, [35] if there is op-
position from any member state, no proposal can be approved by the
Commission. The deadlock has continued for the last seven years. [36]

3. Lessons for high seas MPAs under the BBNJ agreement
3.1. Relationship between conservation and use

Like any treaty negotiation, CCAMLR was established as a
“compromise among competing factions with regard to several issues
and many other important considerations” [37] among those countries
involved. Article II (2) of the CALMR Convention provides that “for the
purpose of this Convention, the term “conservation” includes rational
use. Frank argues that this represents the balance between Antarctic
fishing states — then Japan and the Soviet Union, and conservationist
States, particularly the U.S. on the management of marine living re-
sources during the negotiation. [38] The establishment of no-take MPAs
in CCAMLR waters could be seen as an evolutionary interpretation of the
relationship between conservation and rational use. Therefore, it is not a
surprise that many fishing states were originally opposed to the idea of
no-take MPAs. When the RSrMPA proposal was first presented to
CCAMLR in 2012, Latin American (Brazil, Chile, and Argentina) and
East Asian States (China, Japan, and Korea) as well as Russia and
Ukraine objected to it. Although the narrative quickly shifted towards
conservation for most CCAMLR members, the core issue of how to
interpret the relationship between conservation and rational use
remains.

Press et.al., argue that:

“Article IT does not establish that ‘conservation’ and ‘rational use’ are
either competing or equal objectives in the implementation of the
Convention. Rather, Article II (1) establishes a single objective: the
conservation of Antarctic marine living resources. Article II (2)
provides that considerations of rational use can be included in the
consideration of the broader conservation objective.” [39]

This is a widely held position among CCAMLR members who are
supportive of MPAs. Nevertheless, China and Russia do not hold the
same view. For example, the Chinese delegation argues that the estab-
lishment of no-take Antarctic MPAs lacks legal basis. They reason that



there should be a balance between conservation and rational use, and
commercial fishing cannot be prohibited. [40] For over a decade, the
Chinese delegation has submitted a number of working papers [41] and
made several statements on MPAs. [42] In essence, China believes that
rational use must be kept as an objective of CCAMLR that is equal to
conservation goals. [43]

The relationship between conservation and sustainable use is not a
new issue when it comes to MPAs. The International Whaling Com-
mission (IWC) had a similar debate back to the 1980 s. It was stated in
the Preamble of the 1948 International Convention for the Regulation of
Whaling (ICRW) that

“It is in the common interest to achieve the optimum level of whale
stocks as rapidly as possible without causing widespread economic
and nutritional distress. In the course of achieving these objectives,
whaling operations should be confined to those species best able to
sustain exploitation in order to give an interval for recovery to
certain species of whales now depleted in numbers.” [44]

Nevertheless, the IWC adopted a complete ban on commercial
whaling in 1982. [45] This raised oppositions from several whaling
States, especially Japan and Norway, which questioned the shift of
ICRW from a resource management treaty to a preservation-oriented
agreement. [46]

It is noted that the UNCLOS talks about protection and preservation
of marine environment on the one hand, and conservation and sus-
tainable use of marine living resources on the other. [47] The BBNJ
Agreement is an implementing agreement of the UNCLOS, [48] which
was negotiated “in response to unforeseen and new challenges in the law
of the sea”. [49] It has further clarified the relationship between con-
servation and sustainable use when it comes to MPAs. The BBNJ
Agreement’s definition of MPA made clear that sustainable use may be
allowed in an MPA, which must be subject to conservation objectives.
Moreover, the BBNJ Agreement desires to

“act as stewards of the ocean in areas beyond national jurisdiction on
behalf of present and future generations by protecting, caring for and
ensuring responsible use of the marine environment, maintaining the
integrity of ocean ecosystems and conserving the inherent value of
biological diversity of areas beyond national jurisdiction.” [50]

It is fair to say that at this juncture of history, the international
community has to large extent agreed that the BBNJ Agreement is a
conservation oriented regulatory framework governing sustainable use
of the high seas. [51] The first preambular paragraph of the BBNJ
Agreement recalls Article 192 of the UNCLOS that “States have the
obligation to protect and preserve the marine environment.” Moreover,
it is recognized that there is “the need to address biological diversity loss
and degradation of ecosystems of the ocean, due, in particular, to
climate change impact....... pollution, and unsustainable use”. [52] In
the future, when countries are going to put MPA proposals under the
BBNJ Agreement, it would be harder for other countries to make argu-
ments similar to those proposed in CCAMLR meetings that sustainable
use should be treated as equal as conservation. That being said, the BBNJ
Agreement does not cover fisheries. It is provided by Article 5 (2) of the
BBNJ Agreement that

“This Agreement shall be interpreted and applied in a manner that
does not undermine relevant legal instruments and frameworks and
relevant global, regional, subregional and sectoral bodies and that
promotes coherence and coordination with those instruments,
frameworks and bodies.”

The BBNJ Conference of Parties (COP) still needs to work with
Regional Fisheries Management Organizations/Arrangements (RFMO/
As) to make sure sustainable use, especially distant water fishing, will be
compatible with high seas MPAs’ conservation goals.

This section has discussed the tensions in negotiations as it relates to
the twin goals of conservation and sustainable use in the establishment

of high seas MPAs. A further point of contention remains the interpre-
tation of precaution. It is to this, we now turn.

3.2. Science-based precautionary approach

Science is commonly regarded as currency for participating in Ant-
arctic governance. [53] The Antarctic Treaty contracting parties were
convinced that “the establishment of a firm foundation for the contin-
uation and development of such cooperation on the basis of freedom of
scientific investigation in Antarctica ... accords with the interests of
science and the progress of all mankind”. [54] Article II of the Antarctic
Treaty specifically provides that “freedom of scientific investigation in
Antarctica and cooperation toward that end” [55] shall be pursued
based on the Treaty.

American and British scientists played a significant role in
entrenching the idea that the Antarctic marine ecosystem demanded
strong protection as a whole during the negotiation of the CAMLR
Convention. [56] In 1975, the Scientific Committee on Antarctic
Research (SCAR) undertook the Biological Investigation of Marine
Antarctic Systems and Stocks (BIOMASS) program, [57] which laid a
good foundation for science-based decision-making process of CCAMLR.
The CALMR Convention established its own Scientific Committee
(SC-CCAMLR), which meets annually immediately prior to the Com-
mission meeting. According to the CALMR Convention, CCAMLR shall
“formulate, adopt and revise conservation measures on the basis of the
best scientific evidence available”[58] and take full account of the rec-
ommendations and advice of the Scientific Committee” [59].

According to Conservation Measure 91-04, “CCAMLR MPAs shall be
established on the basis of the best available scientific evidence”. [60]
Further, “the Commission shall establish CCAMLR MPAs following
advice from the Scientific Committee by adopting conservation mea-
sures in accordance with this measure.” [61] Nevertheless, while many
delegations believe that MPA proposals are based on best available
science and consistent with the precautionary approach to marine living
resource management. [62] There are divergent views that there does
not exist a threat of serious or irreversible damage to Antarctica marine
living resources for the application of precautionary approach. [63] Due
to tense discussions on MPAs, the fundamental role of science in
CCAMLR’s decision-making process seems to be shaken. Brooks et.al.,
highlights that science-based management in the Southern Ocean is in
decline for various reasons. [64] These reasons include “negotiations
tainted by geopolitical tensions elsewhere; lack of trust between states
entrenched in their positions for or against MPAs; and States proposing
MPAs in their claimed territories being accused of using political, rather
than ecological boundaries as a tool for asserting sovereignty”. [65]
Goldsworthy, however, drew a more nuanced conclusion that there is
“no overall decline trend in the uptake of Scientific Committee advice by
CCAMLR”, but inconsistency does exist when it comes to the application
of best available scientific evidence across issues, especially MPAs. [66]

The precautionary approach is seen as an important way of make
decisions in the face of scientific uncertainty. [67] However, the inter-
pretation of the meaning and applicability of the precautionary
approach vary. [68] The precautionary approach is enshrined in another
implementing agreement of the UNCLOS - 1995 Fish Stocks Agreement
(FSA). [69] The FSA provides that

“States shall be more cautious when information is uncertain, un-
reliable or inadequate. The absence of adequate scientific informa-
tion shall not be used as a reason for postponing or failing to take
conservation and management measures”. [70]

The deadlock in the CCAMLR MPA process showcases the difficulty
of applying a science-based precautionary approach in fisheries man-
agement when there are existing fishing interests. During the BBNJ
negotiations, countries had long discussions of whether the precau-
tionary principle can be listed as a guiding principle of the BBNJ
Agreement. The final text is a vague compromise — “the precautionary



principle or precautionary approach, as appropriate”. [71] This provides
much leeway for countries to interpret the term. The BBNJ Agreement
incorporates the use of “the best available science and scientific infor-
mation” [72] as one of its guiding principles and approaches as well,
without further clarifying any difference between science and scientific
information. MPA Proposals under the BBNJ Agreement “shall be
formulated on the basis of the best available science and scientific in-
formation and, where available, relevant traditional knowledge of
Indigenous Peoples and local communities, taking into account the pre-
cautionary approach and an ecosystem approach” [73].

There is “an emphasis on and need for undertaking and applying
science and knowledge” across all four major elements of the BBNJ
Agreement. [74] The BBNJ Agreement established the Scientific and
Technical Body (STB), as one of its core bodies, through Article 49. It is
expected that science will no doubt play an important role in the process
of establishing high seas MPAs under the BBNJ Agreement, such as
conducing preliminary review of proposals [75] and subsequently
making recommendations to the Conference of the Parties. [76]
Nevertheless, it would be difficult to celebrate the BBNJ Agreement as a
new legal instrument that fully embraces and implements precautionary
approach on the high seas. What the BBNJ seems to have reflected from
CCAMLR experience is to require that a MPA proposal shall include “a
draft management plan encompassing the proposed measures and out-
lining proposed monitoring, research and review activities to achieve
the specified objectives” [77,78] It is also made clear by the BBNJ
Agreement that MPAs “shall be monitored and periodically reviewed by
the STB”. [79] There is no need to establish another specific scientific
body or program, such as RMP, for each MPA.

This section discussed another tension in MPA negotiations
regarding the interpretation and the application of science-based pre-
cautionary approach for conservation of marine living resources. We
now move to examine a procedural matter that might be a hinderance
for establishing high seas MPAs.

3.3. Consensus in decision-making

Article XII (1) of the CAMLR Convention provides that “decisions of
the Commission on matters of substance shall be taken by consensus.
The question of whether a matter is one of substance shall be treated as a
matter of substance.” Consensus is understood as “the absence of ob-
jection rather than a particular majority.” [80] The UNCLOS negotiation
(the Third United Nations Conference on the Law of the Sea 1973 —
1982) can be seen as an example of applying consensus, where most
substantive issues were agreed without voting. [81] The consensus rules
may “account for a very long duration of the Conference, but enabled a
Convention with the widest possible support”. [82] The UNCLOS also
defines consensus in its Part XI regarding The Area, which means “the
absence of any formal objection.” [83]

According to a 2006 study, in 1985, 60 per cent of issues before the
United Nations General Assembly were adopted by consensus, while the
use of consensus in international decision-making process increased
considerably in the first decade of the 21st Century. [84] Consensus was
popular those days because of “the divorce of power from voting ma-
jorities resulting from the expansion of membership in the international
system” [85]. In the context of the UN, thanks to decolonisation, the
Group of 77 with 134 developing countries has emerged as large voting
power in a “one country, one vote” system. The consensus is to make
sure “very broadly based support for decisions in a highly divided sys-
tem.” [86]

In the context of CCAMLR, due to opposition from China and Russia,
the MPA process is at a stalemate. So much so that the consensus process
has been called an “’Achilles’ heel and a potential structural weakness
for CCAMLR”. [87] Nocito captured views from BBNJ delegates who
were also involved in CCAMLR negotiations. Some are indeed frustrated,
calling consensus a “killer”, because one or two countries can block the
whole process. [88] Nevertheless, through consensus, major powers’

concerns could be taken seriously, and not sidelined by a voting ma-
jority. It is unrealistic to expect CCAMLR to change its consensus pro-
cess. Further, if China - the world’s largest distant water fishing country
[89] is not on board a high seas MPA proposal, it would be difficult to
imagine an effective management and compliance of that MPA at a later
stage.

In any case, during the BBNJ negotiation, consensus decision-making
was suggested by some delegations for the establishment of MPAs.
Others learnt from the CCAMLR experience and proposed to use ma-
jority voting. A compromise has been made in the final text of the BBNJ
Agreement. It is agreed that consensus shall be a general rule. However,
if parties repeatedly cannot reach consensus, which may have been a
reference to CCAMLR, [90] then a voting option should be in place.
Comparing to other organizations, such as the Council of the European
Union (55% of the EU countries, representing 60% of the total EU
population vote in favour), [91] the BBNJ Agreement does set a high bar
for resorting to qualified majority voting. It is required that

“If no consensus is reached, decisions and recommendations under
this Part shall be taken by a three-fourths majority of the Parties
present and voting, before which the Conference of the Parties shall
decide, by a two-thirds majority of the Parties present and voting that
all efforts to reach consensus have been exhausted.” [92]

It must be pointed out that decision-making in the ABMTs part of the
BBNJ Agreement is like the UNCLOS negotiation (1973 - 1982). Rule 37
of the Rules of Procedure of the Third Law of the Sea Conference pro-
vides that “Before a matter of substance is put to the vote, a determi-
nation that all efforts at reaching general agreement have been
exhausted shall be made by the majority specified in para.l of rule 39
(two-thirds majority of the representatives present and voting)”. [93]

Perhaps what countries can also learn from the CCAMLR experience
is the need to make full use of the BBNJ Agreement’s extensive and time-
bound consultation process on MPA proposals. [94] In the current
geopolitical situation, submission of a MPA proposal that covers large
area of the high seas to an international organization without prior
consultation might be seen by some countries as a surprise or even an
“attack”. This kind of sentiment may in turn generate unnecessary and
emotional barriers during the negotiation process of establishing MPAs.
Consultations on MPA proposals is now a formal step under the BBNJ
Agreement. It is highly important to gather all relevant stakeholders’
views and reflect those contributions before submitting a revised pro-
posal to the BBNJ’s STB. [95]

CCAMLR and BBNJ are not living in isolation of global politics. As
elaborated above, geopolitics can affect the operation of international
organizations, especially when it comes to decision-making process. So
in Section 3.4 below, we will look into how countries can navigate
geopolitical tensions if they want to establish high seas MPAs.

3.4. Navigating geopolitical tensions

Because Antarctica is remote and the Antarctic Treaty was adopted
before the UNCLOS, the Antarctic Treaty Consultative Meetings
(ATCMs) have a sense of “uniqueness”. However, the Antarctic Treaty
itself was adopted during the Cold War as “a significant diplomatic and
legal solution to balance the aspirations and interests of a number of
different actors”. [96] As mentioned in Section 2, CCAMLR was estab-
lished as a response to the Soviet Union’s expansion of krill fishing.
CCAMRL’s MPA negotiations have never been in political isolation, [97]
and are heavily affected by global events. [98] In 2013, the Philippines
unilaterally initiated an arbitration case, based on Annex VII of the
UNCLOS against China on the South China Sea. China boycotted the
arbitration from the very beginning. It also believes that the arbitration
is politically motivated, with support of the United States to contain
China’s rise. [99] This is perhaps one of hidden reasons why Chinese
delegation suddenly became vocally opposed to MPA proposals at the
2013 CCAMLR Annual Meeting. From the South China Sea arbitration to



Trump’s “Trade War”, not to mention the Russian invasion of Ukraine,
Russia and China’s relations with the West have been deteriorating over
the past decade. [100] Western sanctions pushed Russia even closer to
China geopolitically. [101]

Geopolitics [102] are nothing new to BBNJ negotiations either. Due
to the pandemic, the BBNJ IGC 4 was postponed from March 2020 to
March 2022. The new date was within one month of the Russian inva-
sion of Ukraine. At the beginning of the IGC4, several Western delega-
tions started their statements by condemning the actions of the Russian
Federation. Nevertheless, amid war and pandemic, the BBNJ Agreement
was successfully achieved. This is a big win thanks to multilateralism,
which is needed for this increasingly divided world. Because China has
been working with the Group of 77 since 1964 and wholeheartedly
supported developing countries throughout the UNCLOS negotiations.
During the BBNJ negotiations, China to a certain extent also aligned
herself with the Group of 77, not Russia. One example is China’s support
of incorporating common heritage of humankind principle into the
BBNJ Agreement, while Russia saw it as a “concept”.

Current geopolitical tensions between China, Russia and the West
overshadow the future operation of the BBNJ Agreement. Because
geopolitical tension could affect meaningful and substantive connec-
tions between countries, which jeopardizes the cooperation and
collaboration essential to address existential environmental threats.
[103] Major powers still need to be on board when establishing and
effectively managing high seas MPAs under the BBNJ Agreement. In
1983, Boczek wrote that “as a member of the Consultative Parties and a
nation deeply involved in Antarctic affairs, the Soviet Union has ac-
quired a vested interest in the present Antarctic regime.” [104] That is
one reason why the ATS was stable even during tense geopolitical
competition between the US and the Soviet Union in the Cold War. In an
era of US-China rivalry, what countries could learn from CCAMLR’s
experience is perhaps to conduct consultations carefully and convince
all major powers onboard, before formally submitting MPA proposals
under the BBNJ Agreement.

4. Concluding remarks

The adoption of the BBNJ Agreement amid war and a pandemic is a
reason for hope. The BBNJ provides a solid legal basis for establishing
high seas MPAs. Such MPAs will also facilitate achievement of Target 3
of the Kunming-Montreal Global Biodiversity Framework. [105]
CCAMLR’s struggle to establish MPAs in Antarctica provides valuable
lessons for countries who would like to do so under the BBNJ Agreement
in the future.

The negotiation of BBNJ Agreement reflects CCAMLR’s experience.
It has clarified the relationship between conservation and use when it
comes to establish MPAs, as well as makes it clear no Research and
Monitoring Program is needed for any new MPA proposal. Nevertheless,
the precautionary approach is not as enshrined in the BBNJ Agreement
as in the 1995 Fish Stocks Agreement. Moreover, the BBNJ Agreement,
due to its limited mandate, cannot agree on measures with respect to
fisheries. This means BBNJ MPAs must find a way to develop collabo-
ration with existing instruments, frameworks and bodies to achieve its
marine conservation goals.

In any case, the BBNJ Agreement is certainly a positive development
for the conservation of marine living resources in areas beyond national
jurisdiction. Its conclusion occurred despite significant geopolitical
tension. Hopefully, the BBNJ Agreement, as a global forum will further
facilitate bringing the world together for a sustainable future on the
planet. The BBNJ Agreement could also potentially inspire institutions
and legal instruments, such as CCAMLR to do a better job in Antarctic
waters.
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