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CONSTITUTIONAL TRADITIONS AS BOUNDARIES IN
STANDARDISING ADMINISTRATIVE RULEMAKING

THROUGH TRADE AGREEMENTS

HAN-WEI LIU AND CHING-FU LIN*

Abstract Pioneered by the US, recent mega-regional trade agreements
such as the CPTPP have incorporated ‘regulatory coherence’ provisions
—mirroring the US Administrative Procedural Act’s core designs—to
balance between domestic regulatory autonomy and international
cooperation. Building upon existing literature that traces the trajectories
of the diffusion of regulatory coherence across jurisdictions, this article
analyses how Australia’s constitutional tradition could effectively
condition the development of regulatory coherence in a Westminster-
based model of governance. It is argued that the global entrenchment of
regulatory coherence is contingent upon the inherent boundary defined
by the political dynamics and constitutional structures within a jurisdiction.

Keywords: public international law, CPTPP, regulatory coherence, good regulatory
practices, Administrative Procedural Act, Westminster tradition.

I. INTRODUCTION

The implications of the rules of the World Trade Organization (WTO) for
national sovereignty and policy space have been a recurring debate among
policymakers, practitioners and academics. According to conventional
wisdom, international trade law goes beyond ‘trade’ as such and hinges on a
matrix of ‘non-trade’ concerns, including public health, environmental
protection, intellectual property, human rights, cultural traditions, animal
welfare, and national security. However penetrating these impacts are, they
seem more or less limited to specific issues, rather than having a cross-cutting
effect on a nation’s legal system as a whole. While the WTO has had an
incremental effect on Members’ domestic laws in various discrete areas, the
political and economic momentum in the context of the emerging
‘mega-regional’ negotiations has propelled more innovative (and arguably,
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more intrusive) institutional designs. These new-generation agreements seem to
go beyond the traditional concerns of free trade agreements by introducing what
is known as ‘regulatory coherence’ to impose a common set of procedural
safeguards that could arguably overhaul a nation’s entire regulatory system.
One example is the Trans-Pacific Partnership (TPP) Agreement—now

rebranded as the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership (CPTPP). Under US leadership, the TPP negotiators
agreed on a stand-alone chapter concerning regulatory coherence.1 In many
ways, the chapter mirrors administrative rulemaking in the US by including,
amongst other things, notice and comment, public consultation, inter-agency
coordination, regulatory impact assessment (RIA), cost–benefit analysis, and
judicial as well as administrative review.2 For instance, ‘[r]ecognising that
differences in the Parties’ institutional, social, cultural, legal and
developmental circumstances may result in specific regulatory approaches’,
Article 25.5.2 of CPTPP requires the Parties to follow the steps when it
comes to regulatory impact assessments:

(a) assess the need for a regulatory proposal, including a description of
the nature and significance of the problem;

(b) examine feasible alternatives, including, to the extent feasible and
consistent with laws and regulations, their costs and benefits, such
as risks involved as well as distributive impacts, recognising that
some costs and benefits are difficult to quantify and monetise;

(c) explain the grounds for concluding that the selected alternative
achieves the policy objectives in an efficient manner, including, if
appropriate, reference to the costs and benefits and the potential for
managing risks; and

1 Trans-Pacific Partnership Agreement (signed 4 February 2016). On 11 November 2017, the
11 remaining parties replaced the TPP with the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership (signed 8 March 2018, effective on 30 December 2018). Chapter 25 on
regulatory coherence remains intact and thus will not affect our analysis. For the purpose of this
article, we use the term TPP and CPTPP interchangeably. The TPP was negotiated under the
Obama administration and never ratified by Congress, as former President Trump withdrew the
US from it. For international agreements’ impacts on the US domestic legal order, including
ratification, self-executing and non-executing treaties, see S Mulligan, ‘International Law and
Agreements: Their Effect upon US Law’ Congressional Research Services (2018). Australia
ratified CPTPP on 31 October 2018. As a general rule, Australia’s treaty-making process
involves six steps: (i) the lead minister to seek a mandate to negotiate the treaty; (ii) negotiations
and finalisation of text; (iii) all treaty actions must be approved by the Federal Executive Council
(ExCo) and the Prime Minister must also be informed of the matter; (iv) once ExCo approves, the
treaty may be signed by Australia’s representative; (v) following the signature, treaties are tabled in
both Houses of Parliament for consideration by the Joint Standing Committee on Treaties (JSCOT);
and (vi) finally, once all domestic procedures have been completed, agreements can be made for
entry into force. See generally Australia Government, Department of Foreign Affairs and Trade,
‘Australia’s Treaty-Making Process’ <https://www.dfat.gov.au/international-relations/treaties/
treaty-making-process>. For a recent account of regional integration from an Asian perspective
see P Hsieh, New Asian Regionalism in International Economic Law (Cambridge University
Press 2021). 2 See art 25.5 of CPTPP.
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(d) rely on the best reasonably obtainable existing information including
relevant scientific, technical, economic or other information, within
the boundaries of the authorities, mandates and resources of the
particular regulatory agency.3

Furthermore, Articles 25.5.7 and 25.5.6 of the CPTPP require its members to
‘provide annual public notice of any covered regulatory measure that it
reasonably expects its regulatory agencies to issue within the following
12-month period’ in a way ‘it deems appropriate, and consistent with its laws
and regulations’. The regulatory measures should be reviewed—at intervals
each member considers appropriate—to consider whether they should be
‘modified, streamlined, expanded or repealed’ to make that member’s
regulatory regime more effective in achieving the policy goal.4

Together, these mechanisms, referred to as ‘good regulatory practices’ in the
CPTPP, apply to ‘measures of general application related to any matter covered
by this Agreement adopted by regulatory agencies with which compliance is
mandatory’ when parties are in the process of ‘planning, designing, issuing,
implementing and reviewing regulatory measures’.5

This set of procedural safeguards reflect good regulatory practices at a
general level, which differs from the scattered and partial requirements of
regulatory rationality in the WTO covered agreements, such as notification of
measures, risk assessment, and ex-post/regular review of regulatory impacts in
the Agreement on Technical Trade Barriers (TBT Agreement) and the
Agreement on the Application of Sanitary and Phytosanitary Measures (SPS
Agreement).6

For many, indeed, such a design is unique in existing international economic
law and goes beyond the mechanisms seen in the TBT Agreement and SPS
Agreement. In contrast with the traditional context, where trade law focuses
more on ‘regulatory output’ and applies anti-protectionism proxies (eg, the
principle of non-discrimination and the necessity test) to identify and resolve
trade barriers ex post, regulatory coherence is primarily concerned with
‘regulatory input’—the underlying rulemaking process ex ante. While the
CPTPP recognises a State’s ‘right to regulate’ on various policy grounds, it
singles out unwanted ramifications—be they irrational, inefficient, or
duplicative—arising from heterogeneous regulatory approaches. Although
such diversities may reflect the economic, social, and political underpinnings
of each country and are not necessarily of a protectionist nature, burdensome
and sometimes duplicative regulations across multiple jurisdictions can
increase transaction costs along global value chains. For this reason, the
CPTPP seeks to rationalise domestic rulemaking processes to ensure that

3 ibid, art 25.5.2. 4 ibid, arts 25.5.6 and 25.5.7. 5 Arts 25.1 and 25.2 of CPTPP.
6 See eg arts 4, 5, and 7 of the Agreement on the Application of Sanitary and Phytosanitary

Measures (SPS Agreement); arts 2 and 5 of the Agreements on Technical Barriers to Trade (TBT
Agreement).
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regulations of general application will be consistent through common
procedural norms agreed upon at a mega-regional level. In this light, the
CPTPP is not a traditional free trade agreement (FTA) but a new species that
constitutes a meta-norm marker reconfiguring the infrastructure of
administrative rulemaking systems—at least for the Asia-Pacific region and
potentially beyond.
Despite the withdrawal of the US from the TPP after President Trump took

office in early 2017, Chapter 25 remained unchanged when the rest of the 11
Pacific Rim countries decided to proceed without the US. Beyond the TPP/
CPTPP, trade pacts spearheaded by the European Union (EU) have, in some
ways, accepted the same approach. The EU’s negotiating proposal for the
Transatlantic Trade and Investment Partnership (TTIP) and the recently
finalised text of the EU–Japan Economic Partnership Agreement (EU–Japan
EPA), for instance, both have included provisions on good regulatory
practices.7

The overarching nature of regulatory coherence will arguably have an even
deeper impact in a domestic constitutional sense. The intellectual argument
underpinning regulatory coherence goes beyond ‘rationality’ from a purely
economic perspective and hinges upon accountability, legitimacy, and
democracy. This cuts two ways. First, authoritarian regimes that are wary of
its democratisation ramifications have been reluctant to embrace regulatory
coherence in the context of international trade negotiation. The Chinese
strategic approach to regulatory coherence in its FTAs is a salient example.8

The second, and the more interesting point is its implications for
administrative law systems even in democratic countries. For democracies in
the developing world, the lack of capacity remains an institutional hurdle to
the full implementation of elements of regulatory coherence (eg, public
consultation, RIA), which require considerable technical, financial, and
administrative resources. For developed countries, this can be equally
challenging when treaty obligations on regulatory coherence may not fit
squarely into a country’s existing administrative law and, at times,
constitutional traditions.
This article explores this latter aspect, with a specific focus on the Australian

context. For decades, the US has been promoting regulatory coherence (or,
good regulatory practices) through informal arrangements, soft law, and
trans-governmental networks, including the Organization for Economic
Cooperation and Development (OECD) and the Asia-Pacific Economic

7 For a survey of regulatory coherence related clauses in the preferential trade agreements
(PTAs) signed by China, EU, and the US see CF Lin and HW Liu, ‘Regulatory Rationalization
Clauses in FTAs: A Complete Survey of the US, EU and China’ (2019) 19(1) MJIL 149

8 For a detailed account of regulatory coherence and its relevance to China, see HWLiu and CF
Lin, ‘The Emergence of Global Regulatory Coherence: A Thorny Embrace for China?’ (2018)
University of Pennsylvania Journal of International Law 133.

892 International and Comparative Law Quarterly

https://doi.org/10.1017/S002058932200029X Published online by Cambridge University Press

https://doi.org/10.1017/S002058932200029X


Cooperation (APEC).9 For instance, it is reported that the USwas one of the two
members that already embraced impact assessments after the OECD issued the
Recommendation on Improving the Quality of Government Regulation—
followed by the 1997 OECD Policy Recommendations on Regulatory
Reform.10

Years on, the notion of regulatory coherence is nothing new for many
Western countries. Be that as it may, there were concerns when the EU
included a legally binding chapter on regulatory coherence in its recent
mega-regional trade agreements.11 Given the diverging economic, legal, and
political systems between the EU and the US, it is no surprise that importing
regulatory coherence—a notion with its root in the US Administrative
Procedure Act (APA)—is regarded as somewhat problematic on the other
side of the Atlantic. Commenting on the chapter on regulatory coherence
under TTIP, Anne Meuwese, for instance, suggested that if good regulatory
principles and practices were included in the final text of the EU and US
trade deal, ‘this would be the most formal endorsement of these OECD
principles by the EU and the clearest step toward codification of better
regulation principles and tools’.12 However, these recommendations indicate
that ‘net maximization of benefits’ is a principle of good regulation—which
in many cases is ‘at odds with the precautionary principle’ and ‘other
objectives for regulation prioritized at a constitutional level in the EU’.13

Yet this does not necessarily mean that transplanting this same idea even to
jurisdictions with a similar legal culture is trouble free. Take Australia, the focus
of this article. Although both the US and Australia are former British territories
with established common law traditions, Australia follows the UK’s
Westminster model that manages administrative rulemaking in a rather
different fashion to the US. Australia’s divergent path complicates both the
way and the extent to which it implements the core elements of regulatory
coherence—which are the inherent limits for global normative development
of good regulatory practices. These elements might not be observed in

9 See eg T Bollyky, ‘Regulatory Coherence in the TPP Talks’ in C Lim et al (eds), The Trans-
Pacific Partnership: A Quest for a Twenty-First Century Trade Agreement (Cambridge University
Press 2012) 171, 176–8. Admittedly, there is no direct evidence showing that it is the US that took
the lead in including the regulatory coherence concept in the OECD. Somemay consider the OECD
as an instrument in the diffusion of policy—and there is no exception for tools like RIA. Others may
relate the diffusion of good regulatory practice to the fact that the explosive growth of regulatory
agencies came hand in hand with privatisation in the 1980s and onwards. While these
observations are all well made, the evidence indicates that many of the elements of regulatory
coherence have already been adopted in the US—and such experience has been transferred to
other nations such as Canada, long before the OECD issued its 1995 recommendation. It suffices
to say at least that the US was a key player in shaping good regulatory practice and sharing its
experience with others—including developed countries in terms of these practices. See F De
Francesco, ‘Diffusion across OECD Countries’ in C Dunlop and C Radaelli (eds), Handbook of
Regulatory Impact Assessment (Edward Elgar Publishing 2016) 271; D Parker, ‘Enterprise and
Competition’ in Dunlop and Radadelli ibid 251. 10 De Francesco ibid 275.

11 See generally AMeuwese, ‘Constitutional Aspects of Regulatory Coherence in TTIP: An EU
Perspective’ (2015) 78 LCP 153. 12 ibid 159. 13 ibid.
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Australia at the same level as was contemplated by US trade negotiators when
they attempted to embed key features of its APA in the FTAs.
To explore and unpack the hidden limits to regulatory coherence as an

emerging global norm, this article contrasts the US and Australian
administrative rulemaking processes from a historical perspective. It follows
Andrew Edgar by distinguishing the two systems as reflecting respectively
‘deliberative democracy’ and ‘parliamentary democracy’ in relation to the
rulemaking process and argues that different traditions constitute an inherent
limitation to full implementation of regulatory coherence in the Australian
context. The remainder of this article proceeds as follows.
Section II traces the development of the APA, a compromise between

competing interests and ideologies at that time. Deliberative democracy as
embedded in the APA represented a response not only to concerns about
arbitrary administrative powers but also the increasing demands of
accountability. Australia did not take such a path. Although the Australian
constitution features certain American flavours such as federalism, it follows
the Westminster tradition and subjects administrative rulemaking almost
exclusively to Parliamentary control. As Section III reveals, there was a sea
change from the 1980s onwards, when Australia began to reorient itself
towards the US-style rulemaking process at both the Commonwealth and the
state levels. Many key elements of regulatory coherence seen today, such as
public consultation and sunset review, have been incorporated into the
Australian administrative rulemaking process. These changes predated the
recent initiatives seen in many mega-regional trade agreements. In addition to
the pressure from trading partners under the banner of neoliberalism, these
changes also responded to the insufficiency of Parliamentary oversight as a
controlling power given the explosive growth in scope and quantity of
delegated rulemaking. Notwithstanding these shifting sands, Australian
administrative rulemaking has remained aligned with the Westminster
tradition rather than adopting a US-style approach.
There is a growing body of literature on the emergence of regulatory

coherence in the context of mega-regionalism. However, its normative
compatibility with different domestic constitutional frameworks is yet to be
understood. Such a framework determines the basic contours of the
separation of powers and thus the way each jurisdiction holds administrative
organs accountable. As promising as regulatory coherence is, this notion has
its root in the US and may not fit squarely into other jurisdictions. This holds
true not only for authoritarian countries like China, which has been examined
elsewhere, but also for other liberal democracies, including Australia. Tracing
the historical trajectory of its constitutional paths permits reflection upon the
US’s penetrating power along with globalisation and international trade, and
of course, their inherent boundaries.
Three caveats are in order. First, the global normative diffusion of regulatory

coherence through institutions such as the OECD, APEC, and TPP/CPTPP has
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been documented elsewhere and will not be repeated.14 Rather, this article
focuses on how internal dynamics impact upon the importation of regulatory
coherence by examining the role of the Westminster tradition in shaping the
Australian administrative rulemaking processes. While the notion of
regulatory coherence has been diffused through non-legally binding
commitments, this does not mean that soft law approaches do not have an
effect on a nation’s regulatory environment.15 A broader point—and the main
message of this article—that it is the divergent social, economic, and political
conditions of each country that makes it appropriate to take a ‘softer’ approach
to bake these tools into trade agreements. How far, as a matter of practice, these
tools can be implemented in each country hinges on local conditions—as in the
case of Australia. Third, by ‘administrative rulemaking’we focus on the process
government agencies follow to develop and adopt regulations.16

II. THE STARTING POINT: US AND AUSTRALIAN ADMINISTRATIVE RULEMAKING IN THE

CONSTITUTIONAL CONTEXT

In its modern form, both Australia and the US generally recognise that the
legislature can authorise the executive to promulgate secondary legislation.
Parliaments have neither the time nor the expertise to deal with the whole
gamut of detailed, technical, and complex issues in a fast-moving world.
Although the US Supreme Court has long insisted that legislative powers can
only be vested in Congress, it reads the so-called ‘nondelegation doctrine’ as
allowing broader Congressional delegations to executive agencies insofar as
such delegations meet the ‘intelligible principle’.17 In Australia before

14 Liu and Lin (n 8); Lin and Liu (n 7).
15 For instance, while in the early 1990s, only a few OECD countries adopted RIA—one of the

key elements of regulatory coherence - more than half of OECDmembers used this tool by 1996. C
Radaelli, ‘The Diffusion of Regulatory Impact Analysis –Best Practice or Lesson-Drawing? (2004)
43 European Journal of Political Research 723, 723.

16 For the present purpose, the terms ‘administrative rulemaking’ or ‘rulemaking’ refers to
legislative instruments that are of a legislative nature and that are made in the exercise of a power
delegated by the legislative branch. While this inquiry is limited to subordinate legislation, it is
crucial to point out that whether the notion of regulatory coherence applies to primary legislation
and its potential ramifications for democracy did raise concerns. On this issue, see eg Meuwese
(n 11) 153–74.

17 The foundation of the nondelegation doctrine derives fromArticle I(1) of the USConstitution,
which states that ‘[a]ll legislative Powers herein granted shall be vested in a Congress of the United
States’. In its modern form, this doctrine has been interpreted in conjunction with Article II(3) as
allowing Congress to authorise the administrative agencies to execute the law if the ‘intelligible
principle’ is met. Thus, while nondelegation doctrine seems to lay down the boundary for
agencies’ rulemaking power, the way it was applied in practice has been challenged from time to
time. With notable exceptions where two major New Deal statutes were invalidated for violation of
the nondelegation doctrine in the 1930s, the Supreme Court has never applied it to strike down a
statute. A.L.A. Schechter Poultry Corp. v United States, 295 US 495, (1935) 529–542; Panama
Refining Co. v Ryan, 293 US 388, (1935) 420–430. Some commentators, like Professor Schultz
Bressman, therefore argued that this doctrine, as applied, ‘validates rather than prohibits or
polices broad delegations to agencies’. L Schultz Bressman, Beyond Accountability:
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federation, the Privy Council on several occasions held that the colonial
legislatures could delegate their legislative powers and that the doctrine of
delegates non potent delegare did not apply.18 Similar positions were taken
by the High Court after federation. Both the US and Australia subject
delegated legislation to judicial review as a controlling mechanism. What
distinguishes these two common law jurisdictions in this regard lies in the
presence of additional safeguards to ensure deliberative legitimacy in the
administrative rulemaking process, which turns on the different constitutional
paths taken: deliberative democracy and the Westminster tradition.

A. The US Deliberative Democracy Model

Historically, the administrative rulemaking process in the US developed in a
piecemeal fashion. There were some early attempts to deter the growth of
administrative rulemaking through the non-delegation doctrine in the 1930s,
and Congress managed to maintain certain procedures for particular agencies
and acts.19 It was not until the passage of the APA in 1946 that the US had a
more unified body of administrative law.20 At one level, the advent of the
APA represented a critical bipartisan compromise to rebalance the powers
between legislature and executive.21 For a long period before the New Deal,
administrative rulemaking in the US featured what Richard Stewart described
as a ‘transmission belt model’, seeing agencies as merely implementing policies
authorised by Congress.22 Although agencies engaged in certain quasi-
legislative activity, it was considered an exercise of discretion necessary to
carry out Congress’s statutory mandate. Such discretion was not a delegation,

Arbitrariness and Legitimacy in the Administrative State 78 NYULRev 461, 517–19 (2003)
[hereinafter Schultz Bressman, ‘Beyond Accountability’]. For a detailed recount, see eg T
Merrill, ‘Rethinking Article I, Section 1: From Nondelegation to Exclusive Delegation’ (2004)
104 ColumLRev 2097.

18 R v Burah (1878) 3 App Case 889. The Privy Council took the view that the legislatures of the
Indian territories had plenty of powers and could therefore delegate their legislative functions to
other bodies. This was reaffirmed in Hodge v R and Powell v Apollo Candle Co. in relation to
Canada and New South Wales. Hodge v R (1883) 9 App Cas 117; Powell v Apollo Candle
(1885) LR10 App Cas 282.

19 M Shapiro, ‘A Golden Anniversary: The Administrative Procedures Act of 1946’ 19
Regulation 40 (1996).

20 Administrative law in the US emerged in the late nineteenth century, when Congress set up
the Interstate Commerce Commission and it expanded incrementally when Congress created more
administrative agencies. For an account, see R Stewart, ‘Administrative Law in the Twenty-First
Century’ (2003) 78(2) NYULRev 437, 439–43 [hereinafter Stewart, ‘Administrative Law in the
Twenty-First Century]. See also J Goering, ‘Tailoring Deference to Variety with A Wink and A
Nod to Chevron: The Roberts Court and the Amorphous Doctrine of Judicial Review of Agency
Interpretations of Law’ (2010) 36 Journal of Legislation 18, 24–6.

21 See generally G Shepard, ‘Fierce Compromise: The Administrative Procedure Act Emerges
from New Deal Politics’ (1996) 90 NWULR 1557; Administrative Procedure Act of 1946 (1946),
Report of the House Judiciary Committee, No. 1989, 79th Congress.

22 See R Stewart, ‘The Reformation of American Administrative Law’ (1975) 88 HarvLRev
1667, 1675 [hereinafter Stewart, ‘The Reformation’]
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but a necessary action taken only to ‘bring […] to fruition Congress’s political
choice’without offering ‘some competing conception of what is best’.23 Hence,
there should be no legitimacy deficit concerns provided such discretion did not
involve ‘significant exercises of policy discretion’,24 and Congressional
oversight accompanied with judicial scrutiny would safeguard individuals
against the abuse of power and reduce arbitrariness by the executive to a
minimum.
Although this transmission belt account seemed to accord with the non-

delegation requirement and echoed the contractarian theory by Hobbes and
Locke—‘consent is the only legitimate basis for the exercise of the coercive
power of government’25—it failed to capture the dynamic American politics
in the 1930s. At the time, in order to stimulate the economy in response to
the Great Depression, many legislatures passed little, if any, guidance to
control the exercise of administrative discretion and therefore no longer
offered an effective safeguard to individual liberty.26 The New Deal
supporters who believed science and economics would save the nation from
persistent economic downturn therefore turned to the so-called ‘expertise
model’ to address legitimacy concerns.27 In their view, these agencies are
essentially ‘politically dis-interested entities comprised of professionals’
driven by their ‘professional knowledge and training’.28 Thus, provided the
exercise of regulatory authority via the rulemaking process did not hinge
upon ‘subjective value judgments that belong in the political realm’,29 their
exercise of discretion should not be controversial. The fact that expertise
centred on competence, rather than procedure, attracted harsh criticism.30 It
was these concerns that in part gave birth to the APA, a compromise between
the traditional and expertise models.31

23 M Seidenfeld, ‘A Civic Republican Justification for the Bureaucratic State’ (1992) 105
HarvLRev 1511, 1517.

24 M Seidenfeld, ‘The Role of Politics in a Deliberative Model of the Administrative State’
(2013) 81 GeoWashLRev 1397, 1403 [hereinafter Seidenfeld, ‘The Role of Politics’].

25 Stewart, ‘The Reformation’ (n 22) 1672.
26 Schultz Bressman, ‘Beyond Accountability’ (n 17) 461, 471.
27 ibid 472–3 (observing that the expertise model also ‘achieved distance from politics by

creating a realm of administrative decision-making in which insulation from politics was both
explicable (ie, political judgment simply was not implicated) and justifiable (ie, political
judgment would only serve to disrupt technocratic judgment)’.

28 Seidenfeld, ‘The Role of Politics’ (n 24) 1404. 29 ibid.
30 Schultz Bressman, ‘Beyond Accountability’ (n 17) 472 (who noted that these agencies ‘too

often decided matters without a hearing, on the basis of matters outside their purview, with
preformed biased, and without regard to the combination of functions that might impugn their
impartiality’). When the court was asked to address these procedural issues, however, they often
refrained from intervening in a way that restricted an agency’s discretion, tending rather to grant
the agencies freedom in choosing their procedures. See generally R Rabin, ‘Federal Regulation in
Historical Perspective’ (1986) 38 StanLRev 1189, 1268–71.

31 Built upon the proposal from the American Bar Association, Congress in 1939 passed the
Walter-Logan Bill to impose restrictions on administrative process. However, the bill was
rejected by the Roosevelt administration. See P Verkuil, ‘The Emerging Concept of
Administrative Procedure’ (1978) 78 ColumLRev 258, 274.
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The APA broadly described the term ‘rule’ as taking the form of a quasi-
legislative act of general application32 and building on the legislative model,
set out basic procedural principles for a rulemaking process that required:

General notice of proposed rulemaking shall be published in the Federal Register
… shall include (1) a statement of the time, place, and nature of public rulemaking
proceedings; (2) reference to the legal authority under which the rule is proposed;
and (3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved.33

To make sense of these transparency mandates, the APA went on to require:

After notice required by this section, the agency shall give interested persons an
opportunity to participate in the rule making through submission of written data,
views, or arguments with or without opportunity for oral presentation. After
consideration of the relevant matter presented, the agency shall incorporate in
the rules adopted a concise general statement of their basis and purpose.34

Notwithstanding this development, the US rulemaking process continued to
evolve with the changing political ideology of the post-APA era. By the
1970s, the expertise account had lost traction, as commentators began to
reflect upon not only the ability of regulatory agencies to serve the public
interest but also, more fundamentally, ‘the very existence of an ascertainable
“national welfare” as a meaningful guide to administrative decision’.35 The
entire focus has since moved beyond preventing the arbitrariness of
administrative powers to focus on addressing political accountability. 36 The
main concern was around the ‘affirmative side’ of government—that ‘‘‘has to
do with the representation of individuals and interests” and the development
of governmental policies on their behalf’.37 In line with the emerging
‘majoritarian paradigm’ of that time,38 the prevailing account thus shifted to
the ‘interest group representation model’—through which the decisions of
‘agencies’ would garner legitimacy ‘based on the same principle as
legislation’.39 On this approach, the legitimacy of administrative agencies is

32 Administrative Procedure Act section 551(4) (US).
33 ibid section 553(b). Broadly, there are two types of rulemaking processes under the APA:

formal and informal. In cases where ‘rules are required by statute to be made on the record after
opportunity for an agency hearing’, administrative agencies must follow the formal rulemaking
process, which involves a courtroom-type hearing. In most other cases, agencies promulgate
rules through the informal process governed by section 553 of the APA. Unless otherwise
specified, the term ‘rulemaking’ throughout refers to the informal one. On formal rulemaking
process, see ibid, section 556–557. 34 ibid section 553(c).

35 Stewart, ‘TheReformation’ (n 22) 1683. See alsoMShapiro, ‘TheAdministrative Discretion:
The Next Stage’ (1983) YaleLJ 1487, 1498 [hereinafter Shapiro, ‘The Administrative Discretion’].

36 Stewart, ‘The Reformation’ (n 22) 1687.
37 Schultz Bressman, ‘Beyond Accountability’ (n 17) 475.
38 A Bickel, The Least Dangerous Branch (Bobbs Merrill Co, 1962) 16–18; Schultz Bressman,

‘Beyond Accountability’ (n 17) 475–485.
39 Schultz Bressman, ‘Beyond Accountability’ (n 17) 475.
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effectively grounded on a more inclusive and deliberative decision-making
process.
Yet such an account was hardly immune from criticism. There was

scepticism about the self-interest of administrative agencies,40 which could
from time to time become ‘entangled with private interests’41 resulting in
problems of regulatory capture. According to Schultz Bressman, rejecting the
technocracy and representation models required a more active role for the
President—described as the ‘presidential control model’.42 During the Nixon,
Ford, and Carter administrations, there were various initiatives working towards
this goal by reshaping administrative rulemaking.43

An important development occurred in the 1980s when the Reagan
administration issued Executive Orders 12,291 and 12,498. To implement its
deregulation agenda, part of President Reagan’s election campaign of small
government, these Executive Orders imposed vigorous oversight of
regulatory activity.44 The former required agencies to take into account
relevant cost and benefits, and more importantly, that major proposed rules
must be accompanied with a regulatory impact analysis for the review of the
Office of Management and Budget (OMB).45 The latter went one step further

40 See generally C Sunstein, ‘Factions, Self-Interest, and the APA: Four Lessons Since 1946’
(1986) 72 VaLRev 271. 41 Shapiro, ‘The Administrative Discretion’ (n 35) 1498.

42 The presidential controlmodel is closely related to the debate on how agency legitimacy could
be best achieved. In this regard, one theory focuses on political accountability, suggesting that
‘agency legitimacy is best achieved when agency decision-making occurs under the direction of
politically accountable officials’. And, the presidential control model is a prevailing view in
search of accountability of administrative rulemaking. This model, as per Schultz Bressman,
focuses on the President and asserts that ‘agency legitimacy is best achieved by bringing
administrative decisions under the direction of the one official who is representative of and
responsive to the entire nation’. See L Schultz Bressman, ‘Judicial Review of Agency Inaction:
An Arbitrariness Approach’ (2004) 79 NYULRev 1657, 1676–1677. See also Schultz Bressman,
‘Beyond Accountability’ (n 17) 485 (noting that President Reagan and his successors—both
Republican and Democrat, ‘have asserted not only managerial but directorial control of the
administrative state’.); E Kagan, ‘Presidential Administration,’ 114 (2001) HarvLRev 2245,
2246, 2250 (describing ‘the era of presidential administration’ as ‘[t]riggered mainly by the re-
emergence of divided government and built on the foundation of President Reagan’s regulatory
review process’).

43 Certain mechanisms did exist and constrain regulatory power. The National Environmental
Policy Act of 1969 (‘EPA’). EPA, for instance, introduced the so-called ‘Environmental Impact
Statement’ (EIS), which served as a model for what is known as the regulatory impact
assessment. Given its success to delay the agencies’ initiatives, President Nixon then subjected
the newly established agencies to go through an interagency ‘Quality of Life’ review, which
contained a summary of costs of each proposed regulation and its alternatives. The Ford
administration expanded this interagency review via Executive 11, 821 by requiring all ‘major
federal proposals for legislation, rules and regulations’ to be accompanied with an ‘Inflation
Impact Statement’ (IIS). The IIS programme was subsequently expanded and amended by
President Carter through Executive Order 12,044. For a detailed history, see T McGarity,
Reinventing Rationality: The Role of Regulatory Analysis in the Federal Bureaucracy (1991) 17–
25; C Sunstein, ‘Constitutionalism after the New Deal’ (1987) 101 HarvLRev 421, 454.

44 For a historical account, see eg M Garland, ‘Deregulation and Judicial Review’ (1985) 98
HarvLRev 505, 505–8; J Blumstein, ‘Regulatory Review by the Executive Office of the
President: An Overview of Current Issues’ (2001) 51 DukeLJ 851.

45 Executive Order 12,991 (17 February 1981) 46 FR 13193.
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by creating a ‘regulatory planning process’ which provided an early vantage
point for the OMB to shape and coordinate the regulatory agencies’ agenda
for the next year.46

These two instruments were subsequently replaced by Executive Order
12,866 issued by President Clinton. Executive Order 12,866 featured the
basic structure to supervise administrative rulemaking, while addressing in
particular the interagency coordination and compatibility via the Office of
Information and Regulatory Affairs (OIRA) within the OMB.47 Moreover,
Executive Order 12,866 imposed on agencies the duties to conduct periodic
review of existing significant regulations.48

Together, these efforts served to ensure the legality and rationality of any
proposed regulation, which was then subject to judicial review based upon
the ‘arbitrary and capricious’ standard as specified under the APA.49 This
contrasts with the pre-APA era, when an ‘agency needed no evidence, no
record, and no statement of reasons to support a rule; rules were rarely
challenged; and challenges were rarely successful’ as the result of the
deferential standard of review.50 Since the Supreme Court’s ruling in Motor
Vehicle Manufacturers Association of the United States, Inc. v State Farm
Mutual Automobile Insurance Company in 1983,51 courts have been more
willing to take a rigorous approach by applying ‘hard look review’ to ensure
that regulatory agencies have taken into account the relevant issues and
supported their rules with evidence and reasons. In this light, courts have
continued to play a pivotal role in deliberative-type rulemaking process.
As things stand, contemporary US administrative rulemaking has combined

different models and ideologies over recent decades. The driving forces behind
this deliberative-type rulemaking process were not only the concerns about
arbitrary exercise of administrative powers, but also the source of
accountability to legitimise agencies’ decision-making processes in the
constitutional order.

46 Executive Order 12,498 (4 January 1985) 50 FR 1036.
47 Executive Order 12,866 (30 September 1993) 58 FR 51735 [hereinafter EO 12,866]. Indeed,

while the 20th century witnessed a series of models attempting to explain the emergence of the
modern regulatory State, for some American constitutional law scholars, each model ‘did not so
much succeed each other as “bleed into each other”—that is each model still exists today in some
combination with the other models’. For a recount, see eg Schultz Bressman, ‘Beyond
Accountability’ (n 17) 469. For a comparison, see also R Pildes and C Sunstein, Reinventing the
Regulatory State (1995) 62 UChiLRev 1, 3–7. 48 EO 12,866 (n 47)

49 Administrative Procedure Act section 706 (US). Some argued that while the non-delegation
principle was not directly applied to require public participation, it nevertheless ‘enable[d] a role for
courts to review the legality of, and require an express justification for, the exercise of delegated
authority’ (emphasis added). A Edgar, ‘Administrative Regulation-Making: Contrasting
Parliamentary and Deliberative Legitimacy’ (2017) 40 MULR 738, 749 [hereinafter Edgar,
‘Administrative Regulation-Making’].

50 R Pierce, Jr., Administrative Law 81 (Foundation Press 2008). 51 463 US 29.
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B. Australia’s Westminster Tradition

The Australian rulemaking process reflects a different constitutional pathway.
The Australian Constitution is an hybrid document built upon both the US
and the UK models.52 As Professor Harold H Bruff put it, the Australian
Constitution shares many similarities with its US cousin in the aspects of its
written form, federalism, and judicial review, among others.53 This is so
because in the drafting process, the Australian framers—notably, Andrew
Inglis Clark, Henry Parkes, Samuel Walker Griffith, and William McMillan
—followed the US Constitution closely through their personal experience
and readings.54 Despite the US Constitution’s profound influence on the
Australian government structure, the Australian Constitution was, according
to Sir Owen Dixon, a former Justice of the High Court, essentially ‘a redraft
of the American Constitution of 1787 with modifications found suitable for
the more characteristic British institutions and for Australian conditions’.55

A key feature embodied in the US Constitution that Australia intentionally
did not follow was the separation of legislative and executive powers of the
government.56 In contrast to the US President who occupies a separate
branch of government, the Governor-General in Australia by convention acts
upon the advice of the Prime Minister. Ministers are responsible to the
Parliament.57 This arrangement reflects a different path from that enshrined in
Article 1 Section 6 of the US Constitution which provides that ‘no Person
holding any Office under the United States, shall be a Member of either
House during his Continuance in Office’.58

This divergence was in part, according to Bruff, the product of a historical
accident. The Westminster system of responsible government was not yet
established in the UK when the US Constitution was in the making. Given
that the UK monarchy had from time to time attempted to project greater
influence over the Parliament by offering lucrative positions to its members,59

the founders of the USConstitution decided to avoid such a situation by keeping
the executive and legislative branch separate. The rigid division of powers

52 Professor Thompson referred to this hybrid regime as the ‘Washminster’ system; E
Thompson, ‘The “Washminster” Mutation’ in P Weller and D Jaensch (eds), Responsible
Government in Australia (Drummond Publishing 1980) 32.

53 H Bruff, ‘The President and Congress: Separation of Powers in the United States of America’
(2014) 35 AdelLRev 205 [hereinafter Bruff, ‘The President and Congress’].

54 For a detailed history, see L Crisp, The Parliamentary Government of the Commonwealth of
Australia 1–37 (3rd edn, Wakefield Press 1960). See also J Thomson, ‘American and Australian
Constitutions: Continuing Adventures in Comparative Constitution’ (1997) 30 JMarshallLRev
627, 634–4; W Buss, ‘Andrew Inglis Clark’s Draft Constitution, Chapter III of the Australian
Constitution, and the Assist from Article III of the Constitution of the United States’ (2009) 33
MULR 718, 720–1.

55 O Dixon, ‘Two Constitutions Compared’ (1942) 28 (11) ABAJ 733, 734.
56 Bruff, ‘The President and Congress’ (n 53) 205.
57 Australian Constitution, section 64. 58 United States Constitution, art I, section 6.
59 H Bruff, ‘The Incompatibility Principle’ (2007) 59 AdmLRev 225, 231 [hereinafter Bruff,

‘The Incompatibility Principle’].
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adopted in Article 1 Section 6 of the US Constitution was a direct response to
protect legislative independence from such ‘corruption’.60 In contrast, by the
time Australia shaped its Constitution, the UK had evolved to place the
Parliament, rather than the Crown, at the centre of political control.61 Taking
into account the developments in the US and the UK, the drafters of the
Australian Constitution carefully reflected upon and selected different models
that best fitted its local context.
The fact that Australia consciously opted for the Westminster model was in

part due to two major factors. First, the US Constitution grew out of the War of
Independence and thus insisted on the complete separation of powers. Australia
designed its Constitution with no desire to break the umbilical cord with the
British.62 The Australian Constitution is an enactment of the British
parliament and a product of a long-term, peaceful transition that is, in Cane’s
term, ‘still not complete’.63 The drafting of the Australian Constitution was
not pursuing independence from the UK, but rather, creating the necessary
mechanics for ‘fortifying defence capacity and smoothing trade relations’ of
the colonies.64 Second, in light of their experience with unelected, autocratic
Governors-General, the Australian Constitution-makers were opposed to
conferring too much power on one person and rejected a presidential
executive in the US.65 Consequently, the Australian government structure
followed the Westminster system which kept the Executive in check through
what is known as ‘responsible government’. 66

This British inheritance was reaffirmed by the High Court in the 1930s, which
in turn, had an effect on Australia’s approach to administrative rulemaking. In
the early years after federation, debates on administrative rulemaking and the
non-delegation doctrine resurfaced. This enabled the High Court to revisit the
principle of separation of powers embodied in the Constitution and its relation
to delegated legislation. In Victorian Stevedoring & General Contracting Co
Pty Ltd & Meakes v. Dignan, a landmark case involving a challenge to broad
delegated power in the Transport Worker Act 1928 (Cth), the High Court

60 HBruff,UntroddenGround: HowPresidents Interpret the Constitution 15 (2015) (‘When the
Convention turned to the relationship of Congress to the executive, they exuded fear of what they
called “corruption,” a termwith a special historic meaning. English kings had developed a technique
that jeopardized legislative independence. They “corrupted” Parliament by granting lucrative offices
to its members, in a successful effort to sway their loyalties and maximize power.’) [hereinafter
Bruff, Untrodden Ground]. 61 Bruff, ‘The President and Congress’ (n 53) 206.

62 G Appleby and A Webster, Executive Power under the Constitution: A Presidential and
Parliamentary System Compared’ (2016) 87 UColoLRev 1129, 1138–9; O Dixon, ‘The Law and
the Constitution’ (1935) 51 LQR 590, 597 (‘[The Constitution] is not a supreme law purporting
to obtain its force from the direct expression of a people’s inherent authority to constitute a
government. It is a statute of the British Parliament enacted in the exercise of its legal
sovereignty over the law everywhere in the King’s Dominions.’).

63 P Cane, Controlling Administrative Power 112 (CUP 2016).
64 Appleby and Webster (n 62) 1139. 65 ibid.
66 As Crisp observed, while some of the drafters were more inclined towards the American type

of government structure, such pursuit was abandoned before the meeting of the Second Convention.
Crisp (n 54) 193.

902 International and Comparative Law Quarterly

https://doi.org/10.1017/S002058932200029X Published online by Cambridge University Press

https://doi.org/10.1017/S002058932200029X


interpreted this doctrine against the historical context of the drafting of the
Australian Constitution.67 Commenting on major constitutional grounds
invoked therein—namely Sections 1,68 61,69 and 7170—Justice Owen Dixon
spoke of the US influence on the Australian Constitution and held that ‘these
provisions both in substance and in arrangement, closely follow the
American model upon which they were framed’.71 While Justice Dixon took
the view that these provisions ‘logically or theoretically make the Parliament
the exclusive repository of the legislative power of the Commonwealth’, he
nevertheless drew the attention to the Westminster tradition by concluding
that Parliament’s power to authorise subordinate legislation depends more on
the history and usage of British legislation and theories of English law than
juristic analysis.72

Justice Evatt echoed this view by holding that the Commonwealth form of
government is underpinned by the British system, where an Executive is
responsible to Parliament unlike under the United States Constitution.73 In
his view, the principle of separation of powers should be read in the context
of the close relationship between the legislative and executive branches of the
Commonwealth.74 The High Court in Dignan explicitly reaffirmed the
Westminster tradition as the government structure chosen by the founders,
despite certain resemblances to the US model.75

Under this Westminster tradition, administrative rulemaking in Australia is
generally subject to parliamentary control through notification in the
government gazette, scrutiny by a parliamentary committee, and a potential
disallowance process, among other methods. While these mechanisms
ensured some degree of transparency, there was no general statutory
requirement of public consultation as set out under the APA except in certain
specific statutes.76 Beginning in the 1980s, there were various reforms at the
federal, state, and territory levels seemingly moving towards the US-style
rulemaking process. Despite these developments, the Westminster tradition

67 Victorian Stevedoring and General Contracting Co Pty Ltd and Meakes v Dignan (1931) 46
CLR 73, 101–2 [hereinafter Dignan]

68 Commonwealth of Australia Constitution Act, section 1 (‘The legislative power of the
Commonwealth shall be vested in a Federal Parliament, which shall consist of the Queen, a
Senate, and a House of Representatives, and which is hereinafter called The Parliament, or The
Parliament of the Commonwealth.’).

69 ibid, section 61 (‘The executive power of the Commonwealth is vested in the Queen and is
exercisable by the Governor-General as theQueen’s representative, and extends to the execution and
maintenance of this Constitution, and of the laws of the Commonwealth.’).

70 ibid, section 71 (‘The judicial power of the Commonwealth shall be vested in a Federal
Supreme Court, to be called the High Court of Australia, and in such other federal courts as the
Parliament creates, and in such other courts as it invests with federal jurisdiction. The High Court
shall consist of a Chief Justice, and so many other Justices, not less than two, as the Parliament
prescribes.’). 71 Dignan (n 67) 89. 72 ibid, 101. 73 ibid, 114. 74 ibid.

75 Edgar, ‘Administrative Registration-Making’ (n 49) 747.
76 M Allars, ‘Transparency and Rule-Making in Australia’ (2016) 3 International Journal of

Open Government 179, 179.
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can be seen as a key structural factor when it comes to the implementation of
deliberative democracy embedded in the US rulemaking model.

III. REFORMS IN AUSTRALIA: HALFWAY TOWARDS THE DELIBERATIVE DEMOCRACY

MODEL AND REGULATORY COHERENCE?

While Australia had intentionally departed from the US model and retained
control of the executive branch by the legislature under a Westminster
framework, recent decades have witnessed a sea change that seems to move
towards the US model of rulemaking under the ‘administrative state’
rationale. Such a trend towards convergence comes from two sets of driving
forces—external harmonisation (or more bluntly, Americanisation), pressure
and internal governance demands. Externally, the US has been exporting its
APA-style administrative rulemaking process under the name of ‘good
regulatory practices’ or ‘regulatory coherence’ at the regional and multilateral
levels, through institutions like the OECD, APEC,WTO and TPP. These efforts
of global normative diffusion have resulted in certain developments in Australia
towards theUSmodel. Internally, in light of the practical limits of Parliamentary
control over rulemaking processes, there has been an increasing demand for
administrative rationalisation and accountability in Australia. Due to the
growing trend towards deregulation in various international forums, Australia
has gradually shifted to the US-style of institutional design of the rulemaking
process.

A. Australia’s (Re)Modelling on the US-Style Rulemaking Process

While there was some sectoral legislation in the 1970s that introduced elements
of deliberative democracy such as public consultation, it was not until the 1980s
that Australian jurisdictions began to see a shift in the landscape of
administrative rulemaking processes.77 Among others, Victoria’s Subordinate
Legislation (Review and Revocation) Act 1984, as amended and inserted as part
of the Subordinate Legislation Act 1962, was the first to introduce public
consultation, regulatory impact analysis, and the option of a sunset clause in
delegated legislation.78

This Act resembled US-style rulemaking in several aspects: the Attorney-
General must consult the Legal and Constitutional Committee when
formulating guidelines for the preparation and content of regulations
(‘statutory rules’) to ensure ‘consultation, coordination and uniformity’ in the

77 M Allars, Introduction to Australian Administrative Law (Lexis Law Publishing 1990) 26–7.
The Federal structure of the Australian government shares the power between the Parliament
(drawing from the House of Representatives and Senate), Executive (Prime Minister and
Cabinet), and the Judiciary.

78 Subordinate Legislation (Review and Revocation) Act 1984 (Vic) [hereinafter Vic SL (RR)
Act].
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process.79 Such guidelines shall be published in the government gazette, and
available to all Ministers and stakeholders ‘involved in the preparation of
statutory rules’. A regulatory impact statement was generally required unless
the Premier provided otherwise.80 Such a statement was required to include
the reasons for the proposed rules, the objectives, a summary of the results of
the regulatory impacts, and was required to be open for public comments and
submissions for no less than 21 days following its publication.81 Moreover,
these mechanisms were accompanied by a ten-year sunset provision to ensure
a fresh review of the existing rules regularly.82

The 1984 Act was replaced by the Subordinate Legislation Act 1994, though
the core elements outlined above remained unchanged.83 Just a few years after
Victoria’s Subordinate Legislation (Review and Revocation) Act 1984 (Vic),
New South Wales adopted a similar scheme by virtue of the Subordinate
Legislation Act 1989 (NSW),84 and included whether the proposed rule ‘may
have an adverse impact on the business community’ and whether ‘the objective
of the regulation could have been achieved by alternative and more effective
means’ as part of the parliamentary scrutiny committee’s review process in
the Legislation Review Act 1987 (NSW) (formerly, the Regulation Review
Act 1987 (NSW)).85

Shortly thereafter, Tasmania and Queensland followed suit through their
Subordinate Legislation Act 1992 (Tas)86 and the Statutory Instruments and
Legislative Standards Amendment Act 1994 (Qld), respectively.87 In the
Australian Capital Territory, the Legislation Act 2001 imposed a regulatory
impact statement without providing for consultation or a sunset provision.88

There were similar reform initiatives at the federal level, too. The
Administrative Review Council had, since 1992, proposed a new federal
regime akin to those in Victoria and New South Wales.89

These initiatives failed to yield fruitful results until the Legislative
Instruments Act 2003 (Cth) was passed. This Act introduced public

79 ibid, section 11. 80 ibid, sections 12(1) and (3). 81 ibid, section 12(1)(d).
82 ibid, section 3A.
83 See eg Subordinate Legislation Act 1994 (Vic), section 5 (Automatic revocation of statutory

rule), section 5A (Extension regulations), section 6 (Consultation), section 7 (Regulatory impact
statement), section 11 (Comments and submissions).

84 See eg Subordinate Legislation Act 1989 (NSW), section 5 (Regulatory impact statements),
section 6 (Regulatory impact statements not necessary in certain cases), Pt 3 (Staged repeal of
statutory rules). 85 Legislation Review Act 1987 (NSW).

86 See eg Subordinate Legislation Act 1992 (Tas), section 5 (Regulatory impact statements),
section 6 (Regulatory impact statements not necessary in certain cases).

87 See eg The Statutory Instruments and Legislative Standards Amendment Act 1994 (Qld), Pt
5.

88 Interestingly, the ACT seemed to downgrade the legal rigour of regulatory impact analysis for
not imposing a public consultation requirement in this context. Legislation Act 2001 (ACT) Ch
5. See also Allars (n 77) 181 (observing that this is a ‘curious provision given that Part 5.2
imposes no consultation requirement’).

89 Administrative Review Council, Report to the Attorney-General: Rulemaking by
Commonwealth Agencies (Report No 35) (1992).
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consultation and sunset schemes and borrowed from the US by establishing the
Federal Register of Legislative Instruments.90 However, the Legislative
Instruments Act 2003 omitted certain crucial aspects that had been
recommended by the Administrative Review Council: it did not impose
regulatory impact assessment, nor did it require agencies to notify the public
of a proposed rule.91 Later, along with the promulgation of the Acts and
Instruments (Framework Reform) Act 2015, the Legislative Instruments Act
2003 (Cth) was renamed the Legislative Act 2003, though the central
arrangements of the rulemaking process generally remained unchanged.92

In addition, there were a few other detailed non-statutory guidelines that
served supplementary functions. Victoria, for instance, set up the Victorian
Competition and Efficiency Commission in 2004, now known as the Office
of the Commissioner for Better Regulation (OCBR), a gatekeeper to
monitor agencies’ compliance with the Victorian Guide to Regulation and
ensure that ‘impact assessment presents a credible, transparent and
evidence-based analysis’ suitable for public consultation and decision-
making’.93 Similar initiatives can be found elsewhere at the state and
federal levels, including the Guide to Better Regulation of New South
Wales,94 the Queensland Government Guide to Better Regulation,95 the
Tasmania Legislation Impact Assessment Guidelines,96 and the federal
Australian Government Guide to Regulation and the Best Practice
Regulation: A Guide for Ministerial Councils and National Standard
Setting Bodies.97 Even Western Australia—a state that left key elements
like regulatory impact analysis, public consultation, and sunset schemes

90 See eg Legislative Instruments Act 2003 (Cth), Pts 3, 4, 6.
91 For a critique, see Allars (n 77) 189.
92 Acts and Instruments (Framework Reform) Act 2015 (Cth), Sch 1, Pt 1; Legislative Act 2003

(Cth) Ch 3.
93 Victorian Guide to Regulation: A Handbook for Policymakers in Victoria (2016) <http://

www.betterregulation.vic.gov.au/Guidance-and-Resources>. Under the Victorian Guide to
Regulation, there are two types of regulatory impact assessment: legislative impact assessment
(LIA) for primary legislation and regulatory impact (RIS) for subordinate legislation.

94 NSW Guide to Better Regulation (October 2016) <https://www.productivity.nsw.gov.au/
sites/default/files/2022-05/TPP19-01_Guide-to-Better-Regulation.pdf>.

95 The Queensland Government Guide to Better Regulation <https://s3.treasury.qld.gov.au/
files/guide-to-better-regulation.pdf>. Like Victoria, the Queensland Government Guide to Better
Regulation also applies best practice principles and regulatory impact analysis to primary
legislation.

96 Legislation Impact Assessment Guidelines (Dec. 2016) <http://www.treasury.tas.gov.au/
Documents/Legislative-Impact-Assessment-Guidelines-2016.pdf>. Tasmania also extends the
impact assessment to primary legislation.

97 The Australian Government Guide to Regulation (2014) <https://apo.org.au/sites/default/
files/resource-files/2014-03/apo-nid270966.pdf>; Best Practice Regulation: A Guide for
Ministerial Councils and National Standard Setting Bodies (2007) <https://www.pmc.gov.au/
resource-centre/regulation/best-practice-regulation-guide-ministerial-councils-and-national-
standard-setting-bodies>. Other key regulatory frameworks at the federal level include: the
Regulatory Burden Measures (RBM) and the Regulator Performance Framework (RPF); see
Guidance for Policymakers, Australian Government-Department of the Prime Minister and
Cabinet, <https://www.pmc.gov.au/regulation/guidance-policymakers>.
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out of its Interpretation Act 1984 (WA)—followed suit by adopting the
‘Regulatory Impact Assessment Guidelines’.98

On the one hand, the fact that Australia has reoriented itself in some respects
towards the US-style rulemaking process was driven by an increasing demand
for a rationalised and accountable framework in response to the proliferation of
delegated rulemaking activity after the 1980s and, on the other, it reflected
neoliberal political and economic ideologies.
The explosive growth of delegated legislation over the past few decades

underscores the weakness of the fragile reliance on the parliamentary control
model. Contrasting the landscape of administrative rulemaking at the federal
level before and after the 1980s, Professor Douglas Whalan, the former legal
adviser to the Senate Standing Committee, pointed out that the Regulation
and Ordinances Committee examined a total number of only 192 instruments
in 1949 (142 of them were statutory rules while most of the rest were
ordinances or regulations under ordinances).99 By the late 1980s, however,
the number of instruments reviewed by the Committee had risen to 1,352.
Even more problematic was that most of the instruments reviewed came in a
variety of forms other than traditional forms such as statutory rules and were
not previously indexed.100 While this explosive growth reflected the dynamic
evolution of society, the proliferation in terms of volume and variety
complicated the legislature’s burden in holding executive bodies to account.101

Apart from the sheer number of administrative rules, the nature of
parliamentary control further fuelled the demand for extra safeguards in this
context: a robust parliamentary review would require substantial resources
and time, which was the very reason for such delegation in the first place.102

Of course, the rise of delegated legislation also raised concerns about the
quality of the drafting.103 Moreover, the traditional Westminster framework
was attacked for its transparency deficits: these rules were made secretly, for
they typically remained out of public view until they became operative.104 A
more cynical view against the traditional model was that the growth of
administrative rules was ‘part of a deliberative plan to avoid the unwelcome
attention of the parliament’.105

98 Regulatory Impact Assessment Guidelines for Western Australia, <https://catalogue.nla.gov.
au/Record/4776354>.

99 S Argument, Parliamentary Scrutiny of Quasi-Legislation (Papers on Parliament No. 15)
(May 1992) 20.

100 According to Professor Whalan, of these 1352 instruments, there were ‘only 3 types of
instruments were listed in the early 1970s whereas I now have 72 different kinds of instruments
separately listed in my filing index’. ibid 21 (quoting the unpublished letter from ProfessorWhalan).

101 D Pearce and S Argument, Delegated Legislation in Australia (2012) 15–25.
102 A Edgar, ‘Deliberative Processes for Administrative Regulations: Unenforceable Public

Consultation Provisions and the Courts’ (2016) 27(1) PLR 18, 23.
103 Pearce and Argument (n 101) 19. 104 Argument (n 99) 23–4.
105 Pearce and Argument (n 101) 19.
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In a way, these concerns had been factored in when Victoria lawmakers
drafted the 1984 Act. In its report, the Legal and Constitutional Committee
began by recalling the caution of Lord Gordon Hewart, the former Chief
Justice of England in his seminal book ‘The New Despotism’, in relation to
the tendency of using delegated legislation and referring to concerns raised
by the British Committee on Ministers’ Powers:

Their true bearing is rather that there are dangers in the practice; that it is liable to
abuse, and that safeguards are required. The problem which the critics raise is
essentially one of devising the best safeguard.106

The Committee then canvassed similar concerns in the Australian context and
remarked on the drawbacks of the current regime:

It has been suggested that a system of regulations assessment is necessary because
currently there is little or no public involvement in the regulation making process
… Some people contended that subordinate legislation is, however, made by
bureaucrats who are not answerable to the public; it is made without publicity,
without consultation, and without opportunity for interested parties to air their
views.107

While the Committee noted that consultation processes were already conducted
by certain departments at the time, it pointed out that the lack of an overarching
framework applicable to all government agencies in a systematic manner was
far from satisfactory. The Committee linked the Victorian government’s
growing interest in regulatory reforms to the relevant developments in North
America, explained at length the key features of the US model, and
underscored the APA as well as the regulatory reforms during the Carter and
Reagan administrations, including Executive Orders 12,044 and 12,291.108

It bears noting that when the Victorian government considered reorienting its
framework towards deliberative democracy, it emphasised, in particular, the
experience of Canada, another Westminster-style government that had been
undergoing regulatory reforms since the 1970s.109 Quoting a report by the
Victorian Chamber of Manufactures, the Committee cautioned that ‘it is
important to be aware of the different operating environments’ in the US and
Canada.110 The Committee highlighted that ‘the regulatory system and
associated problems in the United States are quite different in nature and
magnitude from those existing in Australia: the complex regulatory system
existing in the United States is lacking in Australia.’111 The Committee
further contrasted the different regulatory models in North America, pointing

106 Legal and Constitutional Committee, Report on the Subordinate Legislation (Deregulation)
Bill, September 1984, 32 (quoting Committee on Ministers’ Powers 1932: Report Presented to
Parliament, April 1932, 54).

107 Legal and Constitutional Committee, Report on the Subordinate Legislation (Deregulation)
Bill, Sept. 1984, 143.

108 Legal and Constitutional Committee, Report on the Subordinate Legislation (Deregulation)
Bill, Sept. 1984, 104–8. 109 ibid 109–15, 195–201. 110 ibid 137. 111 ibid.
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out that the reforms in the US were largely driven by the ideology of
‘deregulation’ while the main objective pursued by Canada was more about
‘improved cost-effectiveness rather than deregulation’.112 Considering the
‘many similarities between the federal systems in Canada and Australia’, the
Committee was convinced that ‘the Canadian experience in regulatory reform
may have greater relevance to the Australian situation’.113 Thus, while Australia
gradually moved towards the deliberative rulemaking model, it nevertheless
took into account different regulatory environments and traditions in the
reform processes. It should come as no surprise that Australia would address
attributes of deliberative democracy—and similarly elements of regulatory
coherence, as analysed below—in a different manner to the APA.

B. Testing the Inherent Boundary

It is clear from the above discussion that the Australian approach to
administrative rulemaking has witnessed a sea change over the past three
decades by adding a flavour of deliberative democracy inspired by the US
model. Yet a closer examination reveals its Westminster heritage makes
Australia’s system different from the APA-type rulemaking setting. Several
aspects of this are worth emphasising.
A helpful starting point is parliamentary oversight. For instance, at the federal

level, delegated legislation must be registered in the Federal Register of
Legislation, tabled before each House of Parliament, and is subject to
disallowance by the legislature.114 Specifically, the Senate Committee on
Regulations and Ordinances scrutinises these legislative instruments to ensure
they (i) are made per the statutes; (ii) do not trespass unduly on personal rights
and liberties; (iii) do not make rights and liberties of citizens unduly dependent
on administrative decisions that are not subject to independent merits review;
and (iv) do not contain matters more appropriate for an Act of Parliament.115

In contrast to the APA, the current scheme under the Legislation Act 2003
(Cth) seems to be retrospective rather than prospective.116 Despite several
amendments, the basic structure of parliamentary control over delegated
legislation remained unchanged.117

Secondly, while Australia has seemed to borrow some APA characteristics,
the nuanced way it incorporated these elements has shaped the rule-making
process quite differently from the US model. Not every Australian

112 ibid. 113 ibid. 114 Legislative Act 2003 (Cth) (n 92) sections 38–44.
115 Brief Guides to Senate Procedure: No. 19 - Disallowance, Parliament of Australia <https://

www.aph.gov.au/About_Parliament/Senate/Powers_practice_n_procedures/
Brief_Guides_to_Senate_Procedure/No_19>.

116 J-C Tham, ‘Law-Making and Temporary Migrant Labour Schemes: Accountability and the
457 Visa Scheme’ (2009) 17(1) AJAdminL 18, 19.

117 For a history of the Parliamentary control over the delegated legislation, see Odgers’
Australian Senate Practice <https://www.aph.gov.au/About_Parliament/Senate/
Powers_practice_n_procedures/Odgers_Australian_Senate_Practice> 327–9.
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jurisdiction includes key features of deliberative democracy and regulatory
coherence in relevant statutes. Public consultation, for instance, is not
referred to in the legislation of the Australian Capital Territory, the Northern
Territory, South Australia, and Western Australia. A regulatory impact
statement is not a legislative requirement in the Northern Territory, South
Australia, Western Australia, and the Commonwealth. Sunset clauses are not
required in the Australian Capital Territory, Northern Territory, and Western
Australia. As mentioned above, however, some jurisdictions recommend
these approaches in government handbooks or guidelines.118

Further, even though these elements are part of the statutes or handbook-type
documents, they are generally unenforceable. In the Commonwealth, for
instance, while the Legislative Act 2003 states that ‘rule-makers should
consult before making legislative instruments’, it makes clear that ‘the fact
that consultation does not occur does not affect the validity or enforceability
of a legislative instrument’.119 According to Gabrielle Appleby, public
consultation requirements in the legislation are ‘narrow and weak, amounting
to little more than a recommendation to consult’.120 In a similar vein, the
Australian Government Guide to Regulation picks up what is omitted in the
Legislation Act 2003 by requiring all Cabinet submissions to include a RIA;
non-compliance will only be published by the Office of Best Practice
Regulation (OBPR) and does not affect the validity of the rules.
Indeed, there are some instances in Australia where deliberative democracy

elements have been subject to judicial review. Yet these cases are more an
exception rather than a rule and typically involve legislation that makes these
elements mandatory. The most salient example in this respect is the New
South Wales Environmental Planning and Assessment Act 1979 (NSW),
Section 57 of which requires that the relevant agency ‘must consult the
community in accordance with the community consultation requirements for
the proposed instrument’ while making a local environment plan.121 The
courts have applied this mandate rigorously in cases like South East Forest
Rescue Inc. v. Bega Valley Shire Council. There, the Court found that the
agency failed to consider all submissions made by ‘members of the public
objecting to the proposed development’ as required by the Act.122

118 For instance, while public consultation is missing in the relevant statutes of these
jurisdictions, certain States do refer to this mechanism in the handbooks or guidelines they
issued. See eg Better Regulation Handbook: How to Design and Review Regulation, and Prepare
a Regulatory Impact Statement (2011), the Government of South Australia, <https://www.dpc.sa.
gov.au/documents/rendition/B18801>; Regulatory Impact Assessment Guidelines for Western
Australia (n 90). 119 Legislative Act 2003 (Cth) (n 92) section 19.

120 G Appleby, ‘Challenging the Orthodoxy: Giving the Court a Role in Scrutiny of Delegated
Legislation’ (2016) 69 Parliamentary Affairs 269, 277.

121 Environmental Planning and Assessment Act 1979 (NSW) section 57.
122 South East Forest Rescue Inc. v Bega Valley Shire Council (2011) LGERA.
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The same Act has another key feature: it enables courts to review the rules by
removing legal hurdles to standing.123 In general, only those ‘regulated
persons’—whose ‘rights and interests’ are adversely affected by an
administrative decision—can bring an action for administrative review.124

This then allows members of the public objecting to the development to seek
review under ‘procedural fairness’ per section 5(1)(a) of the Administrative
Decisions (Judicial Review) Act 1977 (Cth). This ensures the members of the
public access to the Court in contesting the proposed development. This
should be distinguished, according to Kioa v West, from those policy or
political decisions that affect a person ‘as a member of the public or a class of
the public’.125 By adding an open standing clause together with a three-month
time frame for challenging the rule, this Act relaxes the traditional restrictions
on procedural fairness and thus facilitates deliberative democracy. There is
other similar case law; most, however, relates to sectoral legislation that
makes public consultation compulsory. These examples can only be viewed
as an exception to the Westminster model.126

All in all, although Australian administrative rulemaking has come a long
way since sectoral legislation began in the 1970s followed by various
reforms at state and Commonwealth levels, and notwithstanding criticisms
against weak parliamentary oversight,127 the current system is distinct from
the US rulemaking process. This underscores the possible limitations on the
continued projection of a US-style approach to further promote regulatory
coherence as a global norm in the age of mega-regionalism. US-style reforms
around transparency, cost–benefit analysis, and participation may be in some
deep sense incompatible with Australian constitutional institutions, or at least
very difficult to graft organically in a context rooted in parliamentary
supremacy rather than deliberative rulemaking. The fact that Chapter 25 of
the TPP/CPTPP is unenforceable through dispute resolution may be an
acceptable middle ground, at least for those without a sufficiently
accommodating environment.128

Similarly, the Peru–Australia Free Trade Agreement (PAFTA), signed
between the two CPTPP members, embraces a nearly identical ‘soft’
design—a full-fledged regulatory coherence chapter (Chapter 24) but at the

123 Environmental Planning and Assessment Act 1979 (NSW) (n 121) section 123. For a detailed
account of this Act as an exception to the Westminster tradition, see Edgar, ‘Administrative
Regulation-Making’ (n 49) 25–8.

124 Administrative Decisions (Judicial Review) Act 1977 (Cth), section 3(4)(a)(i).
125 Kioa v West (1985) 159 CLR 550, 584.
126 See A Edgar, ‘Judicial Review of Public Consultation Processes: A Safeguard against

Tokenism?’ (2013) 24 PLR 209, 212–25.
127 Appleby (n 120) 276–7; D Pearce, Legislative Scrutiny: Are the ANZACS Still the Leaders?

<https://www.aph.gov.au/About_Parliament/Senate/Whats_On/Conferences/sl_conference/
papers/pearce>.

128 CPTPP (n 1) art 25.11 (‘No Party shall have recourse to dispute settlement under Chapter 28
(Dispute Settlement) for any matter arising under this Chapter’).

Constitutional Traditions as Boundaries in Standardising 911

https://doi.org/10.1017/S002058932200029X Published online by Cambridge University Press

https://www.aph.gov.au/About_Parliament/Senate/Whats_On/Conferences/sl_conference/papers/pearce
https://www.aph.gov.au/About_Parliament/Senate/Whats_On/Conferences/sl_conference/papers/pearce
https://www.aph.gov.au/About_Parliament/Senate/Whats_On/Conferences/sl_conference/papers/pearce
https://doi.org/10.1017/S002058932200029X


same time a carve-out from the dispute settlement mechanism.129 Australia’s
FTAs with most Southeast Asian countries, on the other hand, seem to reflect
a less ambitious status quo in terms of regulatory coherence. Recent trade pacts
such as the Singapore–Australia Free Trade Agreement (SAFTA), the
Thailand–Australia Free Trade Agreement (TAFTA), the Malaysia–Australia
FTA (MAFTA), the Korea–Australia FTA (KAFTA), the Japan–Australia
Economic Partnership Agreement (JAEPA), the China–Australia Free Trade
Agreement (ChAFTA), and Australia–Hong Kong Free Trade Agreement (A-
HKFTA) contain no regulatory coherence chapters whatsoever.130 Australia’s
most recent accession to the Regional Comprehensive Economic Partnership
(RCEP), not surprisingly, shows little clarity of path. Such ambivalent
stances and mixed approaches reflect the tensions or frictions and test the
boundary between the penetration of global regulatory coherence and
domestic constitutional tradition in the Australian context.131 Australian
institutional design and political dynamics continue to influence, if not
define, how and to what extent the elements of US-style regulatory coherence
may be embraced in a democracy with different constitutional traditions.

IV. CONCLUDING REMARKS

Recent decades have witnessed the rise of regulatory coherence as a new global
norm alongside the emergence of the new plurilateralism. Pioneered by the US
in multiple international arenas such as the OECD and APEC, recent mega-
regional trade agreements have incorporated core elements of regulatory
coherence as a means of balancing regulatory autonomy and international
cooperation. In some countries, the embrace and development of regulatory
coherence has also been driven by domestic demand for reform to rationalise
the regulatory environment and rulemaking process. However, the global
entrenchment of regulatory coherence is contingent upon the political
dynamics and constitutional structures in a jurisdiction.
This article examines the case of Australia and evaluates the normative

ramifications for other democratic countries by contextualising the embrace
(and, of course, rejection) and development of some key elements of
regulatory coherence in the Australian setting. The analytical focus of this
article is whether, when, and how the notion of regulatory coherence interacts
with the Australian constitutional tradition—and particularly parliamentary

129 Art 24.9 of Peru–Australia Free Trade Agreement (PAFTA).
130 It should be noted that some of these FTAs follow the more conventional path of

incorporating a ‘transparency’ chapter in the agreement. See eg China–Australia Free Trade
Agreement (ChAFTA) Ch 13; Korea–Australia FTA (KAFTA) Ch 19; Malaysia–Australia FTA
(MAFTA) Ch 17; and Australia–Hong Kong Free Trade Agreement (A-HKFTA) Ch 16.

131 To the best of the authors’ knowledge, at the time of writing, no changes had been made at
Commonwealth and state levels in response to the fact that regulatory coherence was included as
part of some of Australia’s trade agreements.
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supremacy. Given that the Australian constitutional structure keeps the
executive in check through the notion of responsible government, in which
Parliament is the exclusive repository of the legislative power of the
Commonwealth, administrative rulemaking in Australia has generally been
subject to Parliament’s control. While there have been a few waves of reform
in recent decades towards the US APA model premised upon deliberative
democracy, the Australian constitutional structures and political dynamics
have persistently served as inherent limits to the further embrace of some
elements of regulatory coherence and have resulted in uneven normative
development. Beyond Australia, this article sheds light on the discourse of
the future development of global regulatory coherence by pointing out how
constitutional tradition as an overarching path-dependent anchor frames and
conditions the way in which, and the extent to which, elements of regulatory
coherence may become entrenched in a democracy.
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