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This article examines China’s domestic legal regime for the prevention of vessel source
pollution. It pays special attention to the recently adopted Regulation on Prevention
and Control of Marine Pollution from Vessels. Potential challenges and emerging issues
that China has to confront are addressed, including: application of the legislation to
disputed sea areas between China and its neighbors, freedom of navigation in the
exclusive economic zone, reduction of emission from ships, and prevention of invasive
species from ballast water.
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Introduction

It is estimated that there are 177,720 km? of polluted sea areas within China’s jurisdiction.'
In 2010, there were 69 recorded red tide events affecting 10,892 km? of sea area.>2 Most of
China’s coastal sea areas are polluted. Land-based pollutants are the most serious cause. Oil
spills and other marine activities also contribute to the problem.? In 2010, China imported
239.31 million tons of crude oil and 36.88 million tons of refined oil.* Ninety-five percent
of this was carried by maritime transport, which creates a considerable risk of vessel source
pollution. While an oil spill of more than 10,000 tons has yet to happen, between 1973 and
2006 a total of 2,635 oil spill accidents occurred. A total of 37,000 tons of oil leaked into
China’s sea areas.’

Over the past three decades China has promulgated a series of statutes and regulations
to address the threat of vessel source pollution. These include the Maritime Transport
Safety Law (MTSL)® and the Marine Environmental Protection Law (MEPL).” In 2010,
the Regulation on the Prevention and Control of Marine Pollution from Vessels (2010
Regulation) was adopted.® The 2010 Regulation replaced the 1983 Regulation on the
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Prevention and Control of Vessel-Source Pollution (1983 Regulation).’ China is actively
involved in the development, ratification, and implementation of the relevant international
conventions that deal with vessel source pollution.

This article first describes the international legal regime and the Chinese domestic
legal framework for the prevention of vessel source pollution. It answers the following
questions: (1) Will China apply its marine environment legislation to the disputed sea areas
between China and its neighbors? (2) Will the Chinese legislation affect the freedom of
navigation in China’s exclusive economic zone (EEZ)? (3) How will the Chinese legislation
address environmental problems such as the reduction of emissions from shipping and the
prevention of invasive species from ballast water?

The International Legal Regime

The framework for the international legal regime for preventing vessel source pollution is
described in the United Nations Convention on the Law of the Sea (LOSC).' The LOSC
provides that the legislative and enforcement jurisdiction of a state over a particular vessel
varies depending on whether the state is a flag, coastal or port state.!! The LOSC attempts to
balance the interests of flag states and coastal states. The Convention has created a uniform
system that seeks to safeguard the freedom of navigation and the interest of coastal states
in protecting and preserving the marine environment within their jurisdiction.'?

In addition to the LOSC, vessel source pollution is governed by the various conventions
adopted by the International Maritime Organization (IMO). The global mandate of the IMO
is implicitly acknowledged in the LOSC through the expression “competent international
organization.”!® The IMO is responsible for setting the standards at the international level
to prevent vessel source pollution. These include: discharge and emission standards; con-
struction, design, equipment, and manning (CDEM) standards; and navigational standards.
The IMO conventions include: the International Convention for the Prevention of Pollution
from Ships (1973), as modified by the Protocol of 1978 (MARPOL);'* the International
Convention for the Safety of Life at Sea (SOLAS);!3 the International Convention on the
Control of Harmful Anti-Fouling Systems on Ships (Anti-Fouling Convention);'¢ and the
International Convention for the Control and Management of Ships’ Ballast Water and
Sediments (BWM Convention).'” In addition, the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and Their Disposal (Basel Convention)
regulates hazardous wastes carried by ships.'®

China is generally supportive of the international legal regime for the prevention of
vessel source pollution. China signed the LOSC in 1982 and ratified the Convention in
1996. In 1983, China ratified MARPOL 73/78 and its Annexes I and II. Many of the
provisions and standards in MARPOL 73/78 were incorporated into China’s 1982 MEPL
and the 1983 Regulation. China has also ratified MARPOL Annex III (in 1994), Annexes
IV and VI (in 2006), and Annex V (in 1988); the Basel Convention (in 1991) and the Basel
Ban Amendment (in 2001); and SOLAS (in 1994). In 2011, China ratified the Anti-Fouling
Convention.'”

China is not yet a party to the BWM Convention. However, China actively participates
in the Globallast program as one of six pilot countries (with Iran, India, Ukraine, South
Africa, and Brazil). The program is coorganized by the IMO, the Global Environment Facil-
ity (GEF), and the United Nations Development Programme (UNDP). This program assists
less industrialized countries to prepare for the implementation of the BWM Convention.2?
In addition, the Maritime Safety Administration of China (MSA) has been a member of
the Memorandum of Understanding on Port State Control in the Asia-Pacific Region (the
Tokyo MOU)?! since 1994.
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The Chinese constitution does not contain any general provision on the relation be-
tween treaties and domestic law. In the context of marine environmental protection, treaty
obligations are implemented by transformation under specific national legislation.?? Arti-
cle 97 of the MEPL and Article 75 of the 2010 Regulation provide that, where there is a
difference between the domestic legislation and a treaty which China has ratified, the treaty
provision is to prevail unless China has made a reservation to the treaty to the contrary
effect.

The General Framework of Chinese Law

Marine Environmental Protection Law

The MEPL was adopted in 1982 at the initial stage of China’s open door and economic
reform policy. It was amended in 1999 in conjunction with China’s ratification of the
LOSC.? The MEPL is the most important law for the protection of the marine environment
under China’s jurisdiction. Chapter 8 deals specifically with vessel source pollution. The
MEPL requires all ships to possess antipollution equipment. Moreover, ports, harbors,
loading stations, and shipyards are to be equipped with reception facilities.?* The MEPL
provides that the carriage of hazardous goods must be approved by the competent authority ;
namely, the MSA.? It also calls for the establishment of an oil pollution insurance and
compensation fund.?® The MSA may exercise enforcement measures on the ships and
marine installations if a casualty on the high seas causes serious pollution damage or poses
the threat of pollution damage to sea areas within China’s jurisdiction, in accordance with
Article 221 of the LOSC (measures to avoid pollution arising from maritime casualties).?’

Maritime Transport Safety Law

The MTSL was adopted in 1983.%8 It applies to all vessels, installations, and personnel and
to the owners and managers of such vessels and installations that navigate, berth, or operate
in the sea areas under the jurisdiction of China. The MTSL provides the legal basis for
Chinese authorities to implement port state control. Article 19 states that the MSA has the
right to prohibit a vessel or an installation from leaving a port and to order it to suspend
its voyage, change its route, or cease its operations where it violates any law, regulation, or
other rule of China.

The 2010 Regulation

Driving Forces for the Adoption of the 2010 Regulation. As the world’s second largest
oil consumer, China experienced 718 oil spill accidents from 1998 to 2008. As a result,
a total of 11,749 tons of oil leaked into sea areas.?’ Thus far, no tanker spill disaster of a
magnitude of more than 10,000 tons (such as the Erika and Prestige) has occurred in sea
areas under China’s jurisdiction. Nevertheless, as evidenced by events in Chinese waters
such as pollution by the vessels Al Samidoon in 2001, the collision of Cape Bowen and
Genmar Transporter in 2004, and the Arteaga in 2005, there is a significant risk of a
serious oil spill accident in Chinese coastal waters. The 1983 Regulation was considered
not to be sufficient to deal with vessel source pollution in China. An updated regulation was
seen as necessary.’? Therefore, new measures for the regulation of vessel source pollution,
including oil spill contingency plans, mandatory insurance, and the establishment of an
oil pollution compensation fund were incorporated into the MEPL 1999. However, these
measures need to be implemented by more detailed legislation.
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In the international sphere, MARPOL and SOLAS have undergone significant devel-
opments since 1983. Moreover, international organizations and other countries, such as the
European Union ([EU]; after the Erika incident in 1999 and the Prestige in 2002), the United
States (after the Exxon Valdez oil tanker disaster in 1989), and South Korea (after the Hebei
Spirit disaster in 2007), have strengthened their vessel source pollution legislation. This
has created further pressure on China to improve the protection of its marine environment
from vessel source pollution. The concern is that, if strict environmental regulations are not
in place, China’s booming economy may attract irresponsible shipowners and substandard
vessels into Chinese coastal waters from other areas of the world.

General Provisions. The 2010 Regulation provides the detailed construction and equipment
for vessels in national legislation and as set out in the international conventions that China
has ratified.3! Shortly after the adoption of 2010 Regulation, the MSA issued a schedule
to phase out single-hull tankers from domestic trading. Since January 1, 2010, newly
built tankers of 600 deadweight tonnages (DWT) and above must have double hulls.
Existing single-hull tankers of 5,000 DWT and above will be phased out after 2011.
Moreover, in order to strengthen flag state control, Article 11 of the 2010 Regulation
requires all shipowners, operators, and managers of Chinese flagged vessels to establish
a safe operation system for preventing vessel source pollution. This is consistent with the
obligation of Chinese vessels to apply the International Safety Management (ISM) Code,
which is mandatory through the SOLAS Convention.?

Prevention of Operational Pollution. Article 15 is the important article in the 2010 Reg-
ulation for the implementation of MARPOL and other international conventions focused
on preventing operational vessel source pollution. Article 15 emphasizes that vessels are to
adhere to the requirements of domestic legislation and international conventions that China
has ratified. In addition, Article 15 provides standards to prevent and control discharge of
garbage, sewage, oil-contaminated water, hazardous and noxious waste, exhaust, and ballast
water into sea areas under China’s jurisdiction. China applies the Anti-Fouling Convention
since the MSA is a member of the Tokyo MOU in which the Anti-Fouling Convention is
mentioned as a “relevant instrument” that must be enforced under port state control.>?

Prevention of Accidental Pollution. The 2010 Regulation defines an “accident” as “ma-
rine pollution caused by oil or oily mixtures, as well as other hazardous and noxious
waste, leaking from vessels and relevant operating activities” (e.g., shipbuilding and ship
dismantling).>* Article 36 provides a detailed categorization of the severity of accidents
based on the amount of oil spilled or the direct economic losses.

Several issues for preventing accidental pollution are covered by the 2010 Regulation.
First, operators of any vessel carrying noxious liquid substances in bulk or any other vessel
of 10,000 GT and above must conclude a pollution cleanup contract with a company
approved by the MSA before entering and leaving any Chinese port. The contract must
specify the rights and duties of the vessel and companies in the case of an accident.’
The Ministry of Transport has issued Rules on the Management of Contingency Plan for
Vessel-Source Marine Pollution that contain specifications on the required qualifications
for pollution cleanup companies as well as the terms of the pollution cleanup contract.3

Second, vessels carrying dangerous cargo need approval from the MS A before entering
or leaving any Chinese port.’” Docks and loading and unloading facilities in ports are
prohibited from providing services to vessels disqualified for carrying dangerous cargo in
packed form.?®
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Third, the 2010 Regulation does not refer to any ship routing or reporting system
(SRS) to regulate vessels carrying dangerous cargo. It is left to port state control to prevent
accidental pollution from dangerous substances. However, there is a legal basis for vessel
reporting in two rules issued by the Ministry of Transport in 1997 (Rules for Vessel Traffic
System Safety Management and Rules for Vessel Traffic System Operation Management).
The MSA has established 26 vessel traffic systems (VTS)3 in China’s coastal sea areas.*’

Prevention of Pollution from Hazardous Waste. Article 31 of the 2010 Regulation concerns
the prevention of marine pollution from hazardous wastes listed in Annex I of the Basel
Convention.*! In the Preamble of the Basel Convention, it is recognized that a state has the
sovereign right to ban the entry or disposal of foreign hazardous wastes and other wastes
into its territory. As a contracting party to the Basel Convention, China has banned the
transit of hazardous wastes within its internal waters and territorial sea.*? Furthermore, the
2010 Regulation extends its application to other sea areas under China’s jurisdiction (e.g.,
the EEZ).*3

Institutions

Both the MEPL and the 2010 Regulation have designated the MSA as the responsible insti-
tution for marine pollution caused by nonmilitary vessels. The environmental department
of the armed forces is in charge of regulating naval vessel pollution. The State Fishery
Administration (SFA) is the competent institution for the prevention of marine pollution
from fishing vessels and nonmilitary vessels within fishing ports.**

The MSA and the State Ocean Administration (SOA) are obligated to cooperate on the
issue of vessel source pollution surveillance.*> The MSA has established its own enforcing
power at sea: the China Sea Patrol. China Sea Monitoring, China’s main marine environment
protection enforcing power at sea, is affiliated with the SOA.

Challenges and Prospects

As described above, China has established a comprehensive legal framework to combat
vessel source pollution. Nevertheless, China is confronted with several challenges under
international law.

Environment or Sovereignty?

China defines its EEZ as the area beyond and adjacent to its territorial sea. This extends
up to 200 nautical miles from baselines*® from which the breadth of the territorial sea is
measured.*’ China’s continental shelf comprises the seabed and subsoil of the submarine
areas that extend beyond China’s territorial sea throughout the natural prolongation of its
land territory to the outer edge of the continental margin or to a distance of 200 nautical
miles from the baselines if the outer edge of the continental margin does not extend up to
that distance.*®

China has maritime boundary disputes with its neighboring countries, including Japan,
North Korea, South Korea, Vietnam, the Philippines, and other Southeast Asian countries
bordering the South China Sea.*® Moreover, in the East China Sea, there is a dispute between
China and Japan over the sovereignty of the Diaoyutai Islands (Chinese name)/Senkaku
Islands (Japanese name). The islands are currently controlled by Japan. China, however,
makes claims to these islands through Article 2 of the 1992 Law on the Territorial Sea and
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Contiguous Zone.>® China also has a dispute with South Korea regarding the sovereignty
of Suyan Rock (Chinese name)/Leodo Rock (Korean name) in the East China Sea. In the
South China Sea, China has island sovereignty disputes with Southeast Asian countries,
especially Vietnam, Malaysia, and the Philippines over the Spratly Islands.>!

The 2010 Regulation applies to vessel source pollution that occurs in sea areas under
China’s jurisdiction and, as indicated in Article 2 of MEPL, this applies to China’s internal
waters, territorial sea, contiguous zone, EEZ, and other sea areas under China’s jurisdiction.
The meaning of the term “other sea areas under China’s jurisdiction,” however, is unclear.
It is not specified which particular sea areas China includes besides the above specified
maritime zones.’> As explained by Zou Keyuan about “other sea areas under China’s
jurisdiction,” the adoption of China’s first law on marine environmental protection in 1982
occurred before the regimes of the EEZ and the continental shelf had been finalized in
the LOSC.?3 However, even with the revision of the MEPL in 1999, after the adoption of
both Territorial Sea and Contiguous Zone Law (1992)>* and Exclusive Economic Zone and
Continental Shelf Law (1998),% there is still no official explanation for the term “other sea
areas.”

Concerns have been raised over whether China will enforce its vessel source pollution
legislation in the disputed sea areas (disputed EEZs and sea areas around disputed islands).
In the past, China’s claims over disputed islands and EEZs were put forward by declarations
without real action. Since 2008, China Sea Monitoring has been patrolling regularly in the
sea areas under China’s jurisdiction.’® It is unknown whether China has patrolled in the
disputed sea areas. Nonetheless, unilateral action by China in the disputed sea areas has been
rare. Article 123 requires that states bordering an enclosed or semienclosed sea®’ should
cooperate with each other in the exercise of their rights and in the performance of their
duties under the LOSC. China is obliged to take a cooperative approach to the prevention of
vessel source pollution in the disputed sea areas. This was reaffirmed in the Declaration on
the Conduct of Parties in the South China Sea (DOC), signed by the member states of the
Association of Southeast Asian Nations (ASEAN) and China in 2002.%® This declaration
is seen as possibly being a first step toward the establishment of a code of conduct in
the South China Sea and as providing a strong framework for future talks.>® In practice,
China has been actively involved with regional sea programs, such as the United Nations
Environmental Program East Asian Seas Action Plan and the Partnerships in Environmental
Management for the Seas of East Asia (PEMSEA).®

Freedom of Navigation

The ban on vessels carrying hazardous wastes in the EEZ might be in conflict with the right
of freedom of navigation. According to Article 2(9) of the Basel Convention, “areas under
the national jurisdiction of a state” means “any land, marine area or airspace within which a
state exercises administrative and regulatory responsibility in accordance with international
law in regard to the protection of human health or the environment.” However, Article 4(12)
of the Basel Convention provides that:

nothing in this Convention shall affect in any way the sovereignty of states over
their territorial sea established in accordance with international law, and the
sovereign rights and the jurisdiction which states have in their EEZ and their
continental shelves in accordance with international law, and the exercise by
ships and aircraft of all states of navigational rights and freedoms as provided
for in international law and as reflected in relevant international instruments.
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Germany, Japan, and the United Kingdom are among countries that have declared
that, in accordance with Article 4(12), nothing in the Basel Convention shall affect in any
way the exercise of navigational rights and freedoms as provided for in international law
and as reflected in relevant international instruments.®! Latin American countries, such as
Chile, Venezuela, and Mexico, are of the opinion that the Basel Convention protects their
sovereign rights as coastal states over the areas under their national jurisdiction, including
their territorial seas and EEZs. As such, these states contend that the Basel Convention
allows them to take measures against vessels engaged in the transboundary transports of
hazardous wastes while in their EEZ.%2

Under Chinese law, whenever vessels carrying hazardous waste want to transit China’s
EEZ, an approval from the Ministry of Environmental Protection is required.®* There are
also mandatory ship routing systems and ship reporting systems imposed on these vessels.
Therefore, China’s legislation supports the Latin American interpretation of the Basel
Convention. The lack of uniform state practice under the Basel Convention banning the
transit of foreign vessels carrying hazardous waste in the EEZ may be of concern should
China apply its legislative ban to foreign vessels in its EEZ, since this may affect the
freedom of navigation for foreign vessels described in Article 58 of the LOSC and result
in international disputes.

Climate Change and Shipping

The Second IMO Greenhouse Gas (GHG) Study in 2009 estimated that 1,046 million tonnes
of CO, were emitted from shipping in 2007.%* This corresponds to 3.3% of the global
emissions during 2007. International shipping is estimated to have emitted 870 million
tonnes, or about 2.7% of the global emissions of CO; in 2007. In the absence of control
measures, emissions from ships may grow to 150%—-250% of 2007 emissions by 2050 as a
result of the growth in shipping.® Despite efforts made within the IMO in recent years, there
is still no binding international legal instrument to deal with reduction of GHG emissions
from ships. The main question that has arisen is whether to apply the principle of “common
but differentiated responsibility (CBDR)” to the shipping industry.® The adoption of the
CBDR principle would be contrary to the principle of “no favored treatment” set out in
MARPOL®” and would, as a result, be unacceptable for any industrialized maritime nation.
A proposal to include shipping emissions in the 2009 Copenhagen climate agreement
was blocked by China, India, Saudi Arabia, and Bahamas.?® China’s position is that the
IMO should consider only technical issues, and leave political, legal, and economic matters
to be decided by the Conference of Parties of the United Nations Framework Convention
on Climate Change (UNFCCC).%° Moreover, China insists that the CBDR principle should
be the key principle in the negotiation process within the IMO.”® Nevertheless, because
GHG emissions from shipping are a major contributor to the problem of climate change,
developed countries and regions, such as the EU, are pressuring for mandatory regulation.”!
GHG emissions from ships are not covered by the 2010 Regulation. The 2010 Reg-
ulation contains provisions that only implement Annex VI of MARPOL on air pollution
(Articles 15 and 28). China is a non-Annex I country under the Kyoto Protocol.”> China,
therefore, has no international obligation to accept mandatory GHG emission reductions
under the Kyoto Protocol. A provision combating GHG emissions from shipping in 2010
Regulation could be seen as undermining China’s policy position and climate change ne-
gotiation strategy for a post-Kyoto regime. If China supports a revised Annex VI or a new
annex of MARPOL to deal with GHG emissions from shipping, it will be inconsistent with
China’s reliance on the CBDR principle in the broader climate change discussions.
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China announced in 2009 a national emission reduction plan with the objective of
reducing GHG emissions per capita by 40%—-50% by 2020.”3 The Chinese National Plan
for Combating Climate Change, published by the National Development and Reform Com-
mission in 2007, specifically refers to the reduction of emissions from shipping.’* The 2007
Plan recommends that a revision of the 2010 Regulation will be necessary if international
law on the reduction of GHG emissions from shipping enters into force, though no detailed
measures about reducing emissions are mentioned. Alternatively, an amendment of the
Prevention and Control of Atmospheric Pollution Act (APL)’> may also address the issue.
Article 32 of the APL provides that emissions from vehicles and vessels must not exceed
national standards.

Invasive Species from Ballast Water

The introduction of invasive marine species into new environments by ships’ ballast water
or attached to ships’ hulls and via other vectors has been identified as one of the four greatest
threats to the world’s oceans. Shipping moves over 80% of the world’s commodities and
transfers approximately 3 billion to 5 billion tonnes of ballast water internationally each
year.”® The international community has addressed the issue in international conventions
such as the LOSC and the Convention on Biological Diversity (CBD).”” The IMO has
adopted Resolution A.868 (20) “Guidelines for the Control and Management Ship’s Ballast
Water to Minimize the Transfer of Harmful Aquatic Organisms as well as Pathogens” and
the BWM Convention.”®

The BWM Convention will enter into force 12 months after the ratification of 30 states
representing at least 35% of the gross tonnage of the world’s merchant shipping.” As of 31
March 2011, 27 countries had ratified the Convention. These include: EU member states
(Sweden, the Netherlands, France, and Spain), shipping states (Norway and South Korea),
small island states (Maldives, Cook Islands, Marshall Islands, and Tuvalu), developing
countries (Mexico, Brazil, Egypt, Kenya, and South Africa), and Canada. The combined
merchant fleets of the contracting parties now constitute approximately 25.32% of the
gross tonnage of the world’s merchant fleet. Eleven countries ratified the BWM Convention
during the period from September 2009 to September 2010, which indicates an increasing
acceptance of the Convention within the international community. The BWM Convention
establishes a two-tier process for ballast water management. This includes standards set
by the Convention and more stringent rules from coastal states. The BWM Convention,
together with its Annex and supplementary guidelines, identifies four discrete elements
integral to ballast water management. These are: planning and record keeping, management
of sediment uptake and discharge, management of ballast water uptake and discharge,
and special area requirements. There are additional obligations in the Convention related
to notification and the provision of information, research and development, cooperation,
enforcement, and compliance.80

China faces great challenges caused by invasive species from ballast water.®! According
to Article 62(1) of the MEPL, ships are not to discharge any pollutants, wastes, ballast water,
garbage, and other noxious substances into sea areas under China’s jurisdiction. Article 15
in the 2010 Regulation provides that “ships that discharge ballast water shall comply with
laws, regulations, relevant standards and international conventions ratified or acceded by
China.” Nevertheless, neither the MEPL nor the 2010 Regulation mentions any detailed
requirements for managing the discharge of ballast water. As noted above, China has not
ratified the BWM Convention. A lacunae currently exists in the Chinese legal system on the
issue of invasive species from ballast water. The entry into force of the BWM Convention is
imminent. As declared in Article 15 of 2010 Regulation, the BWM Convention, if ratified
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by China, when it enters into force, will be the legal basis and set detailed requirements for
regulating the discharge of ballast water in sea areas under China’s jurisdiction. However,
ratification is the first step. The BWM Convention sets only first-tier requirements, which
are minimum standards for coastal states. In the long run, an amendment of the 2010
Regulation or the adoption of a special regulation is recommended to cope with specific
ballast water problems in Chinese sea areas.

Conclusion

With the adoption of the 2010 Regulation, China has a comprehensive legal regime for the
prevention of vessel source pollution. International conventions that address this issue have
been transferred into domestic legislation.

As a contracting party to the LOSC, China is under an obligation to cooperate with
neighboring countries to protect the marine environment. Therefore, any unilateral action
from the Chinese side may result in international disputes. The enforcement of Chinese
domestic legislation may cause international disputes. China must be careful with this kind
of unilateral action.

There are gaps in the Chinese vessel source pollution legislation. For example, problems
not dealt with are GHG emissions from vessels and invasive species from ballast water.
While China has no international legal obligation to act on the issue of GHG emissions
from shipping, nevertheless, in the face of mounting international pressure, it is not a good
strategy for China to turn a blind eye to the issue. It is recommended that China enact
a national GHG emission standard for shipping, by revising either the Prevention and
Control of Atmospheric Pollution Law or the 2010 Regulation. Regarding ballast water
management, if China ratifies the BWM Convention, and the Convention comes into force,
it will fill the lacunae in the Chinese legal system to prevent ecological, economic, and
human health damage caused by invasive species from ballast water. But, considering the
two-tier system set by the BWM Convention, a specific regulation will be needed in the
long run.
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