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$FFUXDO�RI�&DXVH�RI�$FWLRQ�LQ�1HJOLJHQFH
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&DVH�&RPPHQW��,33�)LQDQFLDO�$GYLVHUV�3WH�/WG�Y�6DLPHH�ELQ�-XPDDW

>����@���6/5���� ��>����@�6*&$���
&RXUW�RI�$SSHDO�RI�6LQJDSRUH
6WHYHQ�&KRQJ�-$��%HOLQGD�$QJ�6DZ�(DQ�-��:RR�%LK�/L�-
���0D\�����

*DU\�&+$1 .RN�<HZ

3URIHVVRU�RI�/DZ��6FKRRO�RI�/DZ� 6LQJDSRUH�0DQDJHPHQW�8QLYHUVLW\

,� ,QWURGXFWLRQ

� 'DPDJH� LV� WKH�JLVW� RI� WKH� DFWLRQ� LQ�QHJOLJHQFH��$Q�DFWLRQ� LQ�
QHJOLJHQFH�LV�VDLG�WR�DFFUXH�RQO\�ZKHQ�GDPDJH�DULVHV��7KH�SUHFLVH�WLPLQJ�
RI� WKH�GDPDJH� LV� DQ� LPSRUWDQW� IDFWRU� LQ� DQ� DSSOLFDWLRQ� WR� VWULNH�RXW� D�
FODLP�LQ�QHJOLJHQFH�RQ�WKH�JURXQG�WKDW�LW�ZDV�ILOHG RXW�RI�WLPH�FRQWUDU\�
WR�WKH�/LPLWDWLRQ�$FW��&RQVHTXHQWO\��WKH�ODZVXLW�PD\�KDYH�WR�EH�LQLWLDWHG�
ZLWKLQ�D�VSHFLILHG�SHULRG�IURP�WKH�DFFUXDO�RI�WKH�FDXVH�RI�DFWLRQ��

� &DVHV� RI� SDUWLHV� HQWHULQJ� LQWR� WUDQVDFWLRQV� EDVHG� RQ�
SURIHVVLRQDO�DGYLFH�RU�UHSUHVHQWDWLRQV DUH�TXLWH�FRPPRQ��:KHQ�D�SHUVRQ�
SXUFKDVHV�D�SURSHUW\�WKDW�LV�EHORZ�WKH�FRQWUDFWHG�YDOXH�RU�HQWHUV�LQWR�D�
ORVV�PDNLQJ�FRQWUDFW�GXH�WR�WKH�QHJOLJHQW�DGYLFH�RI�SURIHVVLRQDOV��KDV�KH�
VXIIHUHG�GDPDJH�DV�DW�WKH�WLPH�RI�WKH�SXUFKDVH�RU�FRQWUDFW"�)RU�H[DPSOH��
WKH SXUFKDVHU�PD\�QRW�KDYH�VROG�WKH�SURSHUW\�DW�D�ORVV�RU��ZLWK�UHVSHFW�WR�
WKH�ORVV�PDNLQJ�FRQWUDFW��WKH�FRXQWHUSDUW\�PD\�QRW�KDYH�PDGH�D�GHPDQG�
IRU�SD\PHQW�XQGHU�WKH�FRQWUDFW��,Q�VXFK�LQVWDQFHV��FDQ�ZH�VD\�WKDW�JLYHQ�
WKDW�WKH�ULVNV�RI�GDPDJH�RU�WKH�FRQWLQJHQFLHV�KDYH�QRW�PDWHULDOLVHG��WKHUH�
LV�QR�GDPDJH�DQG� WKHUHIRUH� WKH�FDXVH�RI�DFWLRQ�KDG�QRW�DFFUXHG"�7KLV�
ZDV� WKH�FHQWUDO� LVVXH� LQ ,33�)LQDQFLDO�$GYLVHUV�3WH�/WG�Y�6DLPHH�ELQ�
-XPDDW��

� 7KH� FDVH� LQYROYHG� 0RL� DQG� 4XHN�� WZR� ILQDQFLDO� VHUYLFHV�
FRQVXOWDQWV� IURP� ,33� )LQDQFLDO� $GYLVHUV� 3WH� /WG� �³,33´��� ZKR� KDG�
DGYLVHG� D� FOLHQW� �6DLPHH�� WR� LQYHVW� LQ� WKH� IRUHLJQ� H[FKDQJH� PDUNHW�
WKURXJK�D�WUDGLQJ�DFFRXQW�ZLWK�D�FRPSDQ\�NQRZQ�DV�60/*�,QF��6DLPHH�
DOOHJHG�WKDW�0RL�DQG�4XHN�PDGH�UHSUHVHQWDWLRQV�WKDW�ZLWKLQ�D�\HDU�IURP�
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WKH GDWH�RI�LQYHVWPHQW��60/*�ZRXOG�SD\�6DLPHH�WKH�SULQFLSDO�DPRXQW�
LQYHVWHG�ZLWK�D�SURILW�RI������WKH�60/*�,QYHVWPHQW�ZDV�VDIH�DQG�FDSLWDO�
JXDUDQWHHG�DQG�WKDW�0RL�DQG�4XHN�KDG�UHFRPPHQGHG�WKH�VDPH�WR�DOO�RI�
WKHLU�FOLHQWV��

� 7KH�SODLQWLII¶V�FDVH�SURFHHGHG�RQ WKH�EDVLV�WKDW�6DLPHH��UHO\LQJ�
RQ�WKRVH�UHSUHVHQWDWLRQV��RSHQHG�D�WUDGLQJ�DFFRXQW�ZLWK�);�3ULPXV�/WG�
IRU� WKH� SXUSRVH� RI� WKH� 60/*� LQYHVWPHQW� DQG� WUDQVIHUUHG� D� WRWDO� RI�
86��������� LQWR� WKH� EDQN� DFFRXQW�KHOG�E\�); 3ULPXV��/DWHU�� GXH� WR�
FHUWDLQ�JOLWFKHV�LQ�WKH�WUDGLQJ�DFFRXQW��0RL�DQG�4XHN�LQIRUPHG�6DLPHH�
WKDW�60/*�UHTXLUHG�D�ORDQ�RI�86���������EHIRUH�60/*�FRXOG�UHVXPH�
WUDGLQJ�DQG�PDNH�WKH�UHSD\PHQW�WR�6DLPHH��+RZHYHU��WKH�ORDQ�ZDV�QRW�
UHSDLG��0RL�DQG�4XHN�WKHQ�DGYLVHG�6DLPHH�WR�HQWHU�LQWR�WKUHH�VHSDUDWH�
VHWWOHPHQW� DJUHHPHQWV� ZLWK� 60/*� LQ� ZKLFK� WKH� ODWWHU� ZRXOG� UHSD\�
6DLPHH�LQ�IXOO�DQG�ILQDO�VHWWOHPHQW�RI�DOO�FODLPV�UHODWLQJ�WR�WKH�60/*�
LQYHVWPHQW��

� 2Q����-XO\�������6DLPHH�FRPPHQFHG�WKH�ODZVXLW�WR�FODLP�WKH�
VHWWOHPHQW� VXP� IURP� 0RL� DQG� 4XHN� IRU� IUDXGXOHQW� RU� QHJOLJHQW�
UHSUHVHQWDWLRQ� DQG� DJDLQVW� ,33� EDVHG� RQ� YLFDULRXV� OLDELOLW\�� 7KH�+LJK�
&RXUW�MXGJH�± &KRR�+DQ�7HFN�-�± RUGHUHG�0RL�DQG�4XHN�WR�FRPSHQVDWH�
6DLPHH�WKH�VXP�RI�86���������XQGHU�WKH�WRUW�RI�QHJOLJHQFH��

� 2Q�DSSHDO�E\�WKH�GHIHQGDQWV��DSSHOODQWV���WKH�&RXUW�RI�$SSHDO�
GLVPLVVHG� WKH�SODLQWLII¶V� �UHVSRQGHQW¶V�� FODLP�RQ� WKH�EDVLV� WKDW� LW�ZDV�
WLPH�EDUUHG��7KLV�GHFLVLRQ�ZDV�UHDFKHG�EDVHG�RQ�&KRQJ�-$¶V�H[WHQVLYH�
WUHDWPHQW� RI� FDVH� SUHFHGHQWV� SULPDULO\� IURP� (QJODQG�� $XVWUDOLD� DQG�
6LQJDSRUH�RQ�WKH�DFFUXDO�RI�DQ�DFWLRQ�LQ�QHJOLJHQFH�XQGHU�WKH�/LPLWDWLRQ�
$FW�� ,W�FRQFOXGHG�WKDW�WKH�FDXVH�RI�DFWLRQ�GLG�QRW�DFFUXH�IURP�WKH�WLPH�
RI�WKH�LQYHVWPHQW�HQWHUHG�LQWR�E\�WKH�UHVSRQGHQW�EXW�RQO\�ZKHQ�60/*�
IDLOHG�WR�UHSD\�WKH�UHVSRQGHQW��

� >����@���6/5������>��@��
� >����@���6/5������>��@��
� &KRR�-�GLVPLVVHG�WKH�DOOHJDWLRQ�EDVHG�RQ�IUDXGXOHQW�UHSUHVHQWDWLRQ�
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,,� %XUGHQ�RI�3URRI�LQ�&DVHV�,QYROYLQJ�/LPLWDWLRQ�3HULRGV

� %HIRUH�H[DPLQLQJ�WKH�LVVXH�RI�DFWXDO�YHUVXV�FRQWLQJHQW�ORVVHV�
DQG�WUDQVDFWLRQV�LQGXFHG�E\�QHJOLJHQW�UHSUHVHQWDWLRQV��WKH FRXUW�KDG�WR�
ILUVW�WDFNOH�D�SUHOLPLQDU\�SRLQW�SHUWDLQLQJ�WR�WKH�EXUGHQ�RI�SURRI��&KRQJ�
-$�SXW�WKH�TXHVWLRQ�VXFFLQFWO\��

³2QFH� D� OLPLWDWLRQ�GHIHQFH� LV� SOHDGHG�� LV� WKH�EXUGHQ�RQ� WKH�
GHIHQGDQW�WR�SURYH�WKDW�WKH�FODLPV�DUH�WLPH�EDUUHG�DV�SOHDGHG�
RU�LV�WKH�EXUGHQ�DOZD\V�RQ�WKH�SODLQWLII�WR�SURYH�WKDW�WKH�FODLPV�
ZHUH�EURXJKW�ZLWKLQ�WKH�DSSOLFDEOH�OLPLWDWLRQ�SHULRG"´

� 7KH�FRXUW�KHOG�WKDW�LW�ZDV�IRU�WKH�SODLQWLII�WR�SURYH�WKDW�WKH�GDWH�
RI�DFFUXDO�RI�DFWLRQ�ZDV�ZLWKLQ�WKH�VL[�\HDU�OLPLWDWLRQ�SHULRG�� &KRQJ�-$�
FLWHG� 0F*HH�RQ�/LPLWDWLRQ�3HULRGV�� ZKHQ�WKH�SOHD�RI�OLPLWDWLRQ�SHULRG�
LV�PDGH�E\� WKH�GHIHQGDQW��³WKH�EXUGHQ�RI�SURRI�RQ�WKLV�SRLQW�ZLOO� WKHQ�
QRUPDOO\�EH� WUDQVIHUUHG� WR� WKH�FODLPDQW� WR�VKRZ�WKDW� WKH�DFWLRQ� LV�QRW�
WLPH�EDUUHG�´�7KLV�SRVLWLRQ�ZDV�DOVR�VXSSRUWHG�E\�WZR�(QJOLVK�&RXUW�RI�
$SSHDO� GHFLVLRQV�� /RQGRQ� &RQJUHJDWLRQDO� 8QLRQ� ,QF� Y� +DUULVV� 	�
+DUULVV�� DQG�&DUWOHGJH�Y�(�-RSOLQJ�	�6RQV�/WG��� 7KH�+RXVH�RI�/RUGV�
LQ�&DUWOHGJH Y� (� -RSOLQJ� 	� 6RQV� /LPLWHG� DOVR� VWDWHG� WKDW� ZKHQ� WKH�
SODLQWLII�KDV�SURYHG�DQ�DFFUXDO�RI�DFWLRQ�ZLWKLQ�VL[�\HDUV��³WKH�EXUGHQ�
SDVVHV�WR�WKH�GHIHQGDQWV�WR�VKRZ�WKDW�WKH�DSSDUHQW�DFFUXDO�RI�D�FDXVH�RI�
DFWLRQ�LV�PLVOHDGLQJ�DQG�WKDW�LQ�UHDOLW\�WKH�FDXVHV�RI�DFWLRQ�DFFUXHG�DW�
DQ�HDUOLHU�GDWH�´��

� 7KH� SUDFWLFDO� HIIHFW� RI� SODFLQJ� WKH� EXUGHQ� RI� SURRI� RQ� WKH�
SODLQWLII�LV�WKDW�LI�WKH�SODLQWLII�LV QRW�DEOH�WR�DGGXFH�HYLGHQFH�WR�VKRZ�RQ�
D� EDODQFH� RI� SUREDELOLWLHV� WKDW� GDPDJH� �RU� D� SDUWLFXODU� FDWHJRU\� RI�
GDPDJH� KDV RFFXUUHG�ZLWKLQ�WKH�OLPLWDWLRQ�SHULRG��KH�ZLOO EH�SUHYHQWHG�
IURP�UHFRYHULQJ�WKDW��FDWHJRU\�RI��GDPDJH���

�� 7KDW� WKH� SODLQWLII� EHDUV� WKH� OHJDO� EXUGHQ� RI� VKRZLQJ� WKDW� WKH�
FODLP� KDV� EHHQ� PDGH� ZLWKLQ� WKH� OLPLWDWLRQ� SHULRG� LV�� LQ� P\� YLHZ��
MXVWLILDEOH��7KH�/LPLWDWLRQ�$FW�VWDWHV�WKDW�DQ�DFWLRQ�³VKDOO�QRW�EH�EURXJKW�

� >����@���6/5������>�@�
� >����@���6/5������>��@�
� >����@���6/5������>��@�
� �6ZHHW�	�0D[ZHOO���WK (G���������>������@�DQG�>������@�
�� >����@���$OO�(5������� ± ����SHU�5DOSK�*LEVRQ�/-�
�� >����@���4%�����������SHU +DUPDQ�/-�DQG������SHU 3HDUVRQ�/-�
�� >����@�$&�����������SHU /RUG�3HDUFH�
�� 6HH�/RQGRQ�&RQJUHJDWLRQDO�8QLRQ�,QF >����@���$OO�(5����
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DIWHU� WKH� H[SLUDWLRQ� RI´� WKH� VSHFLILHG� OLPLWDWLRQ� SHULRG��� -XVW� DV� WKH�
SODLQWLII�KDV�WR�ILOH�DQG�VHUYH�D�ZULW�RI�VXPPRQV�WR�LQLWLDWH�KLV�FODLP��KH�
DOVR�KDV�WR�REVHUYH�WKH�SURFHGXUDO�WLPH�OLPLWV�XQGHU�WKH�$FW�IRU�PDNLQJ�
KLV�FODLP��7KH�ODWWHU�UHTXLUHPHQW��DOEHLW�SURFHGXUDO�LQ�QDWXUH��IRUPV�SDUW�
RI�WKH�SODLQWLII¶V�RYHUDOO�FDVH�IRU�ZKLFK�KH�VKRXOGHUV�WKH�EXUGHQ�RI�SURRI��
0RUH�VSHFLILFDOO\��LQ�FDVHV�LQYROYLQJ�WKH�DFFUXDO�RI�DFWLRQ�LQ�QHJOLJHQFH�
EDVHG�RQ�GDPDJH��SODFLQJ�WKH�EXUGHQ�RQ�WKH�SODLQWLII� WR�VKRZ�GDPDJH�
FRPLQJ� LQWR�H[LVWHQFH�ZLWKLQ� WKH� OLPLWDWLRQ�SHULRG� LV�DOLJQHG�ZLWK�KLV�
RYHUDOO� OHJDO� EXUGHQ� RI� SURYLQJ� WKH� OHJDO� HOHPHQWV� LQ� QHJOLJHQFH�
�FRPSULVLQJ� GXW\� RI� FDUH�� EUHDFK�� FDXVDWLRQ� DQG� UHPRWHQHVV�
UHTXLUHPHQWV� IRU� GDPDJH�� 7KRXJK� D� SOHD� RI� OLPLWDWLRQ� SHULRG�
VSHFLILFDOO\�PDGH�XQGHU�WKH�5XOHV�RI�&RXUW�� LV�UHIHUUHG�WR�DV�D�GHIHQFH�
LQ�WKH�/LPLWDWLRQ�$FW��� LW�LV�QRW�D�VXEVWDQWLYH GHIHQFH�LQ�QHJOLJHQFH�WR�
EH�GHWHUPLQHG�RQ�WKH�PHULWV��5DWKHU��LW�LV�D�PDWWHU�RI�FLYLO�SURFHGXUH�LQ�
FRQWUDVW�WR�OHJDO�GHIHQFHV�VXFK�DV�H[�WXUSL�FDXVD��YROHQWL�QRQ�ILW�LQMXULD
RU� FRQWULEXWRU\� QHJOLJHQFH� ZKHUH� WKH� EXUGHQ� RI� SURRI� IDOOV� RQ� WKH�
GHIHQGDQW��

�� ,W ZRXOG� DOVR� EH� XVHIXO� WR� GLIIHUHQWLDWH� WKH� SODLQWLII¶V� OHJDO�
EXUGHQ�WR�SURYH�DFFUXDO�RI�DFWLRQ�ZLWKLQ�WKH�OLPLWDWLRQ�SHULRG��IURP�WKH�
GHIHQGDQW¶V�HYLGHQWLDO EXUGHQ�� WR�VKRZ�WKH�RSSRVLWH� 7KH�OHJDO�EXUGHQ�
VKRXOG�EH�WUHDWHG�DV�UHPDLQLQJ�ZLWK�WKH�SODLQWLII��WKXV��WKHUH�LV�QR�QHHG�
WR� VSHDN� RI� WKH� OHJDO� EXUGHQ� EHLQJ� ³WUDQVIHUUHG´� WR� WKH� GHIHQGDQW�� ,Q�
SUDFWLFH��KRZHYHU��RQFH�WKH�SODLQWLII�KDV�VXEPLWWHG�KLV�FDVH�RQ�OLPLWDWLRQ�
SHULRGV��WKH�FRXUW�ZRXOG�ORRN�WR�WKH�GHIHQGDQW�WR�GLVFKDUJH�KLV�HYLGHQWLDO�
EXUGHQ� E\� SURYLGLQJ� HYLGHQFH� WKDW� WKH� SODLQWLII¶V� FDVH� RQ� OLPLWDWLRQ�
SHULRG�LV�PLVSODFHG�RU�LQFRUUHFW�

�� 6HFWLRQ���$�����
�� 2UGHU����UXOH���
�� 6HFWLRQ���
�� 7KH� WHUP� ³HYLGHQWLDO� EXUGHQ´� ZDV� XVHG� E\� 5DOSK�*LEVRQ� /-� LQ� /RQGRQ�
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,,,� $FFUXDO�RI�&DXVH�RI�$FWLRQ�LQ�7RUW�RI�1HJOLJHQFH��$FWXDO�YV�
&RQWLQJHQW�/RVV�DQG�WKH�³7UDQVDFWLRQ´�$SSURDFK

�� 7KH�UHOHYDQW�SURYLVLRQ�IRU�WRUW�FODLPV�LQ�UHVSHFW�RI�GDPDJHV��LQ�
WKLV� FDVH�� ILQDQFLDO� ORVVHV�� LV� VHFWLRQ� ������D�� RI� WKH� /LPLWDWLRQ� $FW��
ZKLFK�UHIHUV�WR�D�SHULRG�RI�VL[�\HDUV�IURP�WKH�GDWH�RQ�ZKLFK�WKH�FDXVH�RI�
DFWLRQ�DFFUXHG��L�H�� ZKHQ�GDPDJH�RFFXUV���� 2Q�WKLV�SRLQW��IRXU�SRVVLEOH�
GDWHV�RI�DFFUXDO�RI�DFWLRQ ZHUH�H[SORUHG�E\�WKH�&RXUW�RI�$SSHDO�

�D� ���6HSWHPEHU�������EHLQJ�WKH�GDWH�RQ�ZKLFK�WKH�VHWWOHPHQW�
VXP�ZDV�GXH�EXW�QRW�SDLG�

�E� ��� -XQH� ������ EHLQJ� WKH� GDWH� RQ�ZKLFK� WKH�86���������
ORDQ�ZDV�GXH�EXW�QRW�UHSDLG�

�F� ���$SULO����������-XQH������DQG���)HEUXDU\�������EHLQJ�
WKH�GDWHV�RQ�ZKLFK� WKH�60/*�LQYHVWPHQW�ZDV�PDGH�YLD�
WKUHH�WUDQFKHV�RI�SD\PHQW��DQG

�G� ���$SULO����������-XQH������DQG���)HEUXDU\�������EHLQJ�
WKH� GDWHV� RQ�ZKLFK� HDFK� RI� WKH� 60/*� LQYHVWPHQW� VXPV�
EHFDPH�GXH�IRU�UHSD\PHQW�

�� ,Q�WKH�ORZHU�FRXUW��&KRR�-�KDG�KHOG WKDW�WLPH�RQO\�VWDUWHG�WR�UXQ�
XSRQ�GHIDXOW�RI�WKH�VHWWOHPHQW�DJUHHPHQWV�LQGLFDWHG�LQ�RSWLRQ��D���DQG�
DFFRUGLQJO\�GHFLGHG�WKDW�WKH�FODLPV�ZHUH�QRW�WLPH�EDUUHG��

�� +RZHYHU�� WKH�&RXUW�RI�$SSHDO�LQVWHDG�GHFLGHG�RQ�RSWLRQ��G���
WKDW�6DLPHH¶V�FDXVH�RI�DFWLRQ�DJDLQVW�WKH�DSSHOODQWV�DFFUXHG�RQ����$SULO�
�����ZKHQ�KH�VXIIHUHG�DFWXDO�ORVV�RQ�KLV�ILUVW� WUDQFKH�RI�SD\PHQW��$V�
6DLPHH�IDLOHG�WR�ILOH�WKH�ZULW�RI�VXPPRQV�E\����$SULO ������KLV�FODLP�
ZDV�WLPH�EDUUHG���

�� 7KH� &RXUW� RI� $SSHDO� UHMHFWHG� WKH� RWKHU� WKUHH� RSWLRQV�� )LUVW��
&KRR�-¶V�GHFLVLRQ�WR�EDVH�WKH�FRPSXWDWLRQ�RI�WKH�OLPLWDWLRQ�SHULRG�RQ�WKH�
VHWWOHPHQW� DJUHHPHQWV� GLG� QRW� FRKHUH� ZLWK� WKH� SOHDGHG� ORVV� RI� WKH�
FODLPDQWV��7KH�SOHDGHG� ORVV�ZDV�DOOHJHGO\�FDXVHG�E\�0RL�DQG�4XHN¶V�
QHJOLJHQW�PLVUHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�60/*�LQYHVWPHQW� DQG�ZDV�
QRW�LQ�FRQQHFWLRQ�ZLWK�WKH�VHWWOHPHQW�DJUHHPHQWV��� 7KXV��RSWLRQ��D��ZDV�
UHMHFWHG�

�� /LDQ�.RN�+RQJ�Y�2Z�:DK�)RRQJ�>����@���6/5�5�������>��@�
�� >����@���6/5������>���@�
�� >����@���6/5����� >��@�
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�� 6HFRQG��0RL�DQG�4XHN�UHOLHG�RQ�RSWLRQ��E��EDVHG�RQ�6DLPHH¶V�
NQRZOHGJH�WKDW�60/*¶V LQYHVWPHQW�ZDV�LQ�MHRSDUG\��RU�WKDW�³VRPHWKLQJ�
ZDV�VHULRXVO\�ZURQJ´�ZLWK�LW��� 7KH�SODLQWLII¶V�NQRZOHGJH��KRZHYHU��LV�
LUUHOHYDQW�WR�WKH�LVVXH�RI�ZKHQ�D�FDXVH�RI�DFWLRQ�DFFUXHG�XQGHU�V�������D��

�� 7KLUG� DQG� WKLV� LV� WKH� PRVW� LPSRUWDQW� SRLQW�� RSWLRQ� �F�� ZDV�
UHMHFWHG�RQ�WKH�JURXQG�WKDW�DW�WKH�WLPH�RI�WKH�60/*�LQYHVWPHQW��WKH�ORVV�
LQ� TXHVWLRQ� ZDV� SXUHO\� FRQWLQJHQW� DQG� KDG� QRW� FU\VWDOOLVHG� DV� DFWXDO�
GDPDJH���

�� 7KLV�GLVWLQFWLRQ�EHWZHHQ�FRQWLQJHQW�DQG�DFWXDO�ORVVHV JHQHUDWHG�
PXFK�FRQWURYHUV\��7KH�FDVH�SUHFHGHQWV�JHQHUDOO\�DJUHH�RQ�WKH�QHHG�WR�
VKRZ�DFWXDO�GDPDJH�IRU�WKH�SXUSRVH�RI�GHWHUPLQLQJ�WKH�GDWH�RI�DFFUXDO�
RI�DFWLRQ��EXW�GLIIHU�RQ�ZKDW�ZRXOG�EH�FRQVLGHUHG�DV�FRQWLQJHQW�ORVV�LQ�
VSHFLILF�VLWXDWLRQV�DQG�RU�WKH�SUHFLVH�SRLQW�LQ�WLPH�ZKHQ�DFWXDO�GDPDJH�
KDV�RFFXUUHG��,Q�WKLV�UHJDUG��WKHUH�DUH�PDWHULDO�GLIIHUHQFHV EHWZHHQ�DQ�
(QJOLVK� SUHFHGHQW� )RUVWHU� Y� 2XWUHG� 	� &R� �³)RUVWHU´�� �� DQG� DQ�
$XVWUDOLDQ�GHFLVLRQ��:DUGOH\�$XVWUDOLD�/WG�Y�6WDWH�RI�:HVWHUQ�$XVWUDOLD
�³:DUGOH\´�� �� $V� ZH� ZLOO� VHH� EHORZ�� WKH� &RXUW� RI� $SSHDO� LQ� ,33
XOWLPDWHO\�SUHIHUUHG�WKH�DSSURDFK�LQ�:DUGOH\�

$� $FWXDO�YHUVXV��3XUHO\� &RQWLQJHQW�/RVVHV

�� )RUVWHU KHOG�WKDW�WKH�SODLQWLII¶V�DFWLRQ�LQ�QHJOLJHQFH�DJDLQVW�KHU�
VROLFLWRUV� DFFUXHG� IURP� WKH� GDWH� VKH� HQWHUHG� LQWR� D�PRUWJDJH� GHHG� LQ�
������ WR� VHFXUH� D� ORDQ� WDNHQ� RXW� E\� KHU� VRQ� IROORZLQJ� WKH� VROLFLWRUV¶�
QHJOLJHQW� DGYLFH�� 7KLV� ZDV� GHVSLWH� WKH� IDFW� WKDW� WKH� EDQN PDGH� WKH�
GHPDQG� IRU� KHU� WR� UHSD\� WKH� ORDQ� RQO\� LQ� ������ 7KH� FRXUW� WKHUHIRUH�
GLVPLVVHG�KHU�DFWLRQ��ZKLFK�VKH�FRPPHQFHG�LQ�������GXH�WR�WKH�WLPH�
EDU��'XQQ�/-�VWDWHG� WKDW� IRU�HFRQRPLF� ORVVHV�� WKH�GDPDJH�FU\VWDOOLVHG�
DQG�WKH�DFWLRQ�DFFUXHG�DW�WKH�GDWH�RQ�ZKLFK�WKH�SODLQWLII��LQ�UHOLDQFH�RQ�
WKH�QHJOLJHQW�DGYLFH��DFWHG�WR�KHU�³GHWULPHQW´��� $FFRUGLQJ�WR�WKH�OHDUQHG�
MXGJH��WKH�GLIIHUHQFH�EHWZHHQ�KROGLQJ�WKH�SURSHUW\�IUHH�RI�HQFXPEUDQFHV�
DQG�KROGLQJ�WKH�SURSHUW\�VXEMHFW�WR�D�PRUWJDJH�FRQVWLWXWHG�D�TXDQWLILDEOH�
ORVV�� DQG� WKDW� WKH� DFWLRQ� DFFUXHG� ZKHQ� WKH� PRUWJDJH� ZDV� H[HFXWHG�

�� >����@���6/5������>��@�
�� >����@���6/5������>��@�
�� >����@ ��:/5����
�� �����������$/5���������2FWREHU�������
�� >����@���:/5������� ± ����
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ZLWKRXW� SURRI� RI� VSHFLDO� GDPDJHV�� 7KH� )RUVWHU� DSSURDFK KDV� EHHQ�
IROORZHG�E\�(QJOLVK�FRXUWV���

�� 7KH�6LQJDSRUH +LJK�&RXUW�LQ�3HRSOH¶V�3DUNZD\�'HYHORSPHQW�
3WH� /WG� Y� $NLWHN� 7HQJJDUD�� DOVR� DSSOLHG�)RUVWHU� :KHQ� WKH� SODLQWLII�
UHOLHG�RQ�DQ�HUURQHRXV�OD\RXW�SODQ�GUDZQ�XS�E\�WKH�GHIHQGDQW�DUFKLWHFWV��
DQG� WKH�SLOLQJ�ZRUNV� WKDW�ZHUH�FDUULHG�RXW�HQFURDFKHG�RQ�JRYHUQPHQW�
ODQG��WKH�FRXUW�VWDWHG�³WKH�SODLQWLIIV�KDG�LQFXUUHG�D�FRQWLQJHQW� OLDELOLW\�
ZKLFK�ZDV�FDSDEOH�RI�PRQHWDU\�DVVHVVPHQW´��� ,W�DOVR�FRQVLGHUHG�D�ODWHU�
GDWH�ZKHQ�WKH�HQFURDFKPHQW�KDG�EHHQ�GLVFRYHUHG�DQG�WKH�SODLQWLII�FKRVH�
WR�DFFHSW� WKH� UHTXLUHPHQW�RI� WKH�JRYHUQPHQW�DXWKRULWLHV� WR�DFTXLUH�DQ�
DGGLWLRQDO�SRUWLRQ�RI�ODQG�DW�D�FRVW��� 7KH�+LJK�&RXUW�KHOG�WKDW�>KLV�KHU@�
FODLP� ZDV� WLPH�EDUUHG� EDVHG� RQ� HLWKHU� RI� WKH� WZR� SRVVLEOH� GDWHV�
+RZHYHU�� WKH� +LJK� &RXUW� GLG� QRW� KDYH� WKH� EHQHILW� RI� WKH� :DUGOH\�
GHFLVLRQ��ZKLFK�ZDV�GHFLGHG�VKRUWO\�DIWHU�

�� 7KH� $XVWUDOLDQ� SUHFHGHQW� :DUGOH\ WRRN� D� UDWKHU� GLIIHUHQW�
DSSURDFK��,W�FRQFHUQHG�DQ�LQGHPQLW\�H[HFXWHG�LQ������E\�WKH�UHVSRQGHQW�
LQ�IDYRXU�RI�D�EDQN�DJDLQVW�D�IDFLOLW\�JUDQWHG�E\�WKH�EDQN�WR�D�FRPSDQ\�
�5RWKZHOO��� 7KH� UHVSRQGHQW� H[HFXWHG� WKH� LQGHPQLW\� GXH� WR� WKH�
DSSHOODQW¶V�PLVOHDGLQJ�DQG�GHFHSWLYH�FRQGXFW�XQGHU WKH�7UDGH�3UDFWLFHV�
$FW�������7KH�$XVWUDOLDQ�+LJK�&RXUW�UXOHG�WKDW�WKH�FDXVH�RI�DFWLRQ�XQGHU�
WKH�VWDWXWH�GLG�QRW�DFFUXH�DW�WKH�WLPH�WKH�LQGHPQLW\�ZDV�H[HFXWHG�E\�WKH�
UHVSRQGHQW��DV�LW�ZDV�FRQVWUXHG�DV�FUHDWLQJ�D�OLDELOLW\�RQ�WKH�SDUW�RI�WKH�
UHVSRQGHQW�WR�WKH�EDQN�WR�PDNH�SD\PHQW�LI�DQG�ZKHQ WKH�EDQN¶V�QHW�ORVV�
ZDV�DVFHUWDLQHG�DQG�TXDQWLILHG��DQG�SURYLGHG�WKH�EDQN�PDGH�D�GHPDQG�
IRU� SD\PHQW��� 7KLV�PHDQW WKH� UHVSRQGHQW¶V� OLDELOLW\� WR� SD\� XQGHU� WKH�
LQGHPQLW\�ZDV�FRQWLQJHQW�XSRQ�WKH�EDQN�DVFHUWDLQLQJ�LW�KDG�LQFXUUHG�D�

�� '�:�0RRUH�	�&R�/WG�DQG�RWKHUV�Y�)HUULHU�DQG�RWKHUV�>����@���$OO�(5������DFWLRQ�
DFFUXHG�XSRQ�WKH�H[HFXWLRQ�RI�DQ�DJUHHPHQW�FRQWDLQLQJ�D�OLPLWHG�UHVWULFWLYH�FRYHQDQW�
DJDLQVW FRPSHWLWLRQ� VLQFH� DW� WKH� PRPHQW� RI� H[HFXWLRQ�� WKH� SODLQWLIIV� REWDLQHG� D�
YDOXHOHVV�LQYDOLG�FRYHQDQW��DV�RSSRVHG�WR�D�YDOXDEOH�YDOLG�UHVWULFWLYH�FRYHQDQW���%HOO�
Y� 3HWHU� %URZQH�	�&R� >����@� ��:/5���� �DFWLRQ� LQ� QHJOLJHQFH� DJDLQVW� VROLFLWRUV�
DFFUXHG�DW�WKH�WLPH�RI�WKH�WUDQVIHU�RI�SURSHUW\�E\�WKH�FODLPDQW�WR�KLV�ZLIH�ZLWKRXW�WKH�
EHQHILW� RI� SURWHFWLRQ� YLD� D� WUXVW� GHHG� RU� PRUWJDJH��� DQG� .QDSS� Y� (FFOHVLDVWLFDO�
,QVXUDQFH�*URXS� 3OF >����@� 31/5����� �ZKHUH� WKH� GHIHQGDQW� EURNHUV� QHJOLJHQWO\�
RPLWWHG� WR� GLVFORVH� PDWHULDO� IDFWV� WR� LQVXUHUV� ZKHQ� PDNLQJ� DUUDQJHPHQWV� IRU� WKH�
UHQHZDO�RI�LQVXUDQFH�IRU�WKH�FODLPDQWV¶�RXWEXLOGLQJV��

�� >����@�� 6/5�5���������$XJXVW��������7KLV�ZDV�QRW�FLWHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�
,33�

�� >����@���6/5�5�������>�@�
�� >����@���6/5�5�������>��@�
�� �����������$/5�����������SHU�0DVRQ�&-��'DZVRQ��*DXGURQ�DQG�0F+XJK�--�
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ORVV�DQG�PDNLQJ�D�GHPDQG�IRU�UHSD\PHQW��(YHQ�WKH�³OLNHOLKRRG��SHUKDSV�
WKH�YLUWXDO�FHUWDLQW\�� WKDW� WKHUH�ZRXOG�EH�D� ORVV´�� GLG�QRW� UHQGHU� LW� DQ�
DFWXDO�OLDELOLW\�

�� $FFRUGLQJ�WR�WKH�PDMRULW\�LQ�:DUGOH\�� WKH�SODLQWLII�PD\�KDYH�
VXVWDLQHG�D ³GHWULPHQW´�XSRQ�HQWHULQJ�LQWR�WKH�DJUHHPHQW�LQGXFHG�E\�WKH�
GHIHQGDQW�LQ�WKDW�WKH�DJUHHPHQW ³VXEMHFW>HG@�WKH�SODLQWLII�WR�REOLJDWLRQV�
DQG� OLDELOLWLHV�ZKLFK� H[FHHG>HG@� WKH� YDOXH� RU�ZRUWK� RI� WKH� ULJKWV� DQG�
EHQHILWV�ZKLFK�LW�FRQIHU>HG@�XSRQ�WKH�SODLQWLII´��+RZHYHU��WKLV�GHWULPHQW�
LV� QRW� WKH� VDPH� DV� DFWXDO� ORVV� RU� GDPDJH��� $QRWKHU� MXGJH�� 'HDQH� -��
GHVFULEHG�WKH�³GHWULPHQW´�DV�³WKH�ULVN�RU��LQ�YLHZ�RI�WKH�IDOVHQHVV�RI�WKH�
UHSUHVHQWDWLRQV�� JUHDWHU� ULVN� WKDW� >WKH� SODLQWLII@�ZRXOG� FRPH� XQGHU� DQ�
DFWXDO�OLDELOLW\�WR�PDNH�D�SD\PHQW�RI�PRQH\�LI�D�SRVVLEOH�RU��LQ�YLHZ�RI�
WKH� IDOVHQHVV� RI� WKH� UHSUHVHQWDWLRQV�� SUREDEOH� IDFWXDO� VLWXDWLRQ� FDPH�
DERXW�´�� +HQFH��PHUH�GHWULPHQW�DQG�ULVNV�RI�OLDELOLW\�ZHUH�GLVWLQJXLVKHG�
IURP�DFWXDO�OLDELOLW\��7KH $XVWUDOLDQ�DSSURDFK�LQ�:DUGOH\ KDV VLQFH EHHQ�
HQGRUVHG�LQ�VXEVHTXHQW�(QJOLVK�FDVHV���

�� $V�PHQWLRQHG� DERYH�� WKH� 6LQJDSRUH�&RXUW� RI�$SSHDO� LQ� ,33�
SUHIHUUHG� WKH� VWDQFH� LQ�:DUGOH\�� ,W� DOVR� HQGRUVHG� WKH� DSSURDFK� LQ� WKH�
6LQJDSRUH�+LJK�&RXUW�GHFLVLRQ�RI�:LOWRSSV��$VLD��/WG�Y�(PPDQXHO�	�
%DUNHU �³:LOWRSSV´���� WKDW�WKH�\DUGVWLFN�LV�³DFWXDO�ORVV�RU�GDPDJH��QRW�
IXWXUH�ORVV�RU�GDPDJH��KRZHYHU�OLNHO\�LW�ZDV�WKDW�WKDW�ZRXOG�RFFXU´��,Q�
:LOWRSSV��WKH�GHIHQGDQW�ODZ\HUV�DVVLVWHG�WKH�SODLQWLII��FOLHQW��LQ�DUUHVWLQJ�
WKH�YHVVHO�RI�D�WKLUG�SDUW\��D�FRUSRUDWH�HQWLW\��ZKLFK�WKHQ�SXW�XS�D�EDLO�
ERQG� LQ� UHVSHFW�RI� WKH�YHVVHO��7KH�SODLQWLII� DOOHJHG� WKDW� WKH�GHIHQGDQW�

�� �����������$/5�����������SHU0DVRQ�&-��'DZVRQ��*DXGURQ�DQG�0F+XJK�--�
�� �����������$/5�����������SHU0DVRQ�&-��'DZVRQ��*DXGURQ�DQG�0F+XJK�--�
�� �����������$/5����������
�� 8%$)�/WG�Y�(XURSHDQ�$PHULFDQ�%DQNLQJ�&RUSRUDWLRQ�>����@���$OO�(5���� �SODLQWLII�

GLG�QRW�QHFHVVDULO\�VXIIHU�GDPDJH�E\�PHUHO\�HQWHULQJ�LQWR�WKH�FRQWUDFW���)LUVW�1DWLRQDO�
&RPPHUFLDO�%DQN�SOF�Y�+XPEHUWV��D�ILUP��>����@���$OO�(5������YDOXH�RI�SURSHUW\�ZDV�
VXIILFLHQW�WR�VHFXUH�WKH�ORDQ�DQG�KHQFH�QR�GDPDJH�DW�WKH�SRLQW�RI�ORDQ�WUDQVDFWLRQ���
1\NUHGLW�0RUWJDJH�%DQN�SOF�Y�(GZDUG�(UGPDQ�*URXS�/WG��1R��� >����@���$OO�(5�
�����³1\NUHGLW´���DFFUXDO�GDWH��IRU�WKH�SXUSRVH�RI�GHWHUPLQLQJ�LQWHUHVW�SD\PHQWV�RQ�
GDPDJHV� DZDUGHG�� ZDV� WKH� GDWH� RQ� ZKLFK� WKH� OHQGHU� DFWXDOO\� VXIIHUHG� WKH� ORVV�
DWWULEXWDEOH� WR� WKH�YDOXHU¶V�EUHDFK�RI�GXW\� LQ�RYHUYDOXLQJ� WKH�SURSHUWLHV��� DQG�/DZ�
6RFLHW\� Y�6HSKWRQ�	�&R� �D� ILUP��DQG�RWKHUV� >����@�8.+/��� �WKH�/DZ�6RFLHW\¶V�
OLDELOLW\��EHIRUH�LW�FODLPHG�IRU�FRPSHQVDWLRQ�IURP�WKH�6ROLFLWRU¶V�&RPSHQVDWLRQ�)XQG�
D� VXP� RI� PRQH\� WKDW ZDV� SDLG� WR� WKH� YLFWLPV� RI� D� VROLFLWRU¶V� IUDXG�� ZDV� SXUHO\�
FRQWLQJHQW�DQG�GLG�QRW�DPRXQW�WR�GDPDJH��

�� >����@���6/5�5�������>��@��FLWLQJ�+RSNLQV�Y�0DFNHQ]LH�>����@�7/5������SHU 6DYLOOH�
/-�
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ODZ\HUV�KDG�QHJOLJHQWO\�� DGYLVHG�WKH�SODLQWLII�WR�DFFHSW�WKH�EDLO�ERQG�IRU�
DQ�LQDGHTXDWH�VXP�IRU�WKH�UHOHDVH�RI�WKH�YHVVHO��$IWHU�DFFHSWLQJ�WKH�EDLO�
ERQG�DQG�UHOHDVLQJ�WKH�YHVVHO��WKH�SODLQWLII�FRXOG�QRW�VXEVHTXHQWO\�REWDLQ�
UHSD\PHQW� IURP� WKH� WKLUG�SDUW\�ZKLFK�KDG�EHHQ�ZRXQG�XS��&KDR�-� LQ�
:LOWRSSV KHOG�WKDW�WKH�ERQG�FRXOG�EH�LQYRNHG�RQO\�LI�WZR�FRQWLQJHQFLHV�
PDWHULDOLVHG��QDPHO\���L� WKH�SODLQWLII�REWDLQHG�D MXGJPHQW�RU�VHWWOHPHQW�
LQ�LWV�IDYRXU��DQG��LL� WKH�WKLUG�SDUW\�ZDV�QRW�DEOH�WR�VDWLVI\�LW�

�� 7KXV�� WR� WKH� 6LQJDSRUH� &RXUW� RI� $SSHDO� LQ� ,33�� WKH� FUXFLDO�
HQTXLU\�ZDV�ZKHQ�WKH�FODLPDQW�VXIIHUHG�DFWXDO�ORVV��,WV�YLHZ�ZDV�WKDW�D�
SXUHO\�FRQWLQJHQW�ORVV�ZDV�QRW�LQ�LWVHOI�GDPDJH�XQWLO��DQG�QRW�EHIRUH��WKH�
FRQWLQJHQF\�RFFXUUHG��� 7KH�GHFLVLRQ�ZDV�UDWLRQDOLVHG�RQ�WKH�JURXQG�WKDW�
³WR�FRPSHO�D�SODLQWLII� WR�LQVWLWXWH�SURFHHGLQJV�EHIRUH�WKH�DVFHUWDLQDEOH�
H[LVWHQFH�RI�DW�OHDVW�VRPH�RI�KLV�ORVV�LV�XQMXVW´� �� ,Q�WKLV�UHJDUG� WKH�&RXUW�
RI�$SSHDO�DOVR�HQGRUVHG�&KDR�-¶V�WHVW�LQ�:LOWRSSV���

³«�DV�DQ�LQGLFDWLYH�OLWPXV�WHVW�WR�DVFHUWDLQ�ZKHWKHU�ORVV�KDV�
RFFXUUHG�VXFK�WKDW�D�FDXVH�RI�DFWLRQ�KDV�DFFUXHG�± WR�GHWHUPLQH�
ZKHWKHU�D�FDXVH�RI�DFWLRQ�LQ�WRUW�KDV�DFFUXHG�LV�WR�DVN�ZKHWKHU�
D�SODLQWLII�ZRXOG�KDYH�VXFFHHGHG� LI�KH�KDG� VXHG�DW�DQ\� WLPH�
DIWHU�WKH�RFFXUUHQFH�RI�WKH�QHJOLJHQW�DFW�FRPSODLQHG�RI�´

�� :H�VKRXOG�EULHIO\ QRWH� WZR�RWKHU� UHFHQW�6LQJDSRUH�GHFLVLRQV�
PHQWLRQHG�E\�WKH�6LQJDSRUH�&RXUW�RI�$SSHDO�LQ� ,33��7KH�ILUVW�± /LHZ�
6RRQ�)RRN�0LFKDHO�Y�<L�.DL�'HYHORSPHQW�3WH�/WG �³/LHZ´��� ± GHFLGHG�
WKDW�LQ�UHODWLRQ�WR�WKH�WRUW�RI�QHJOLJHQW�PLVUHSUHVHQWDWLRQ��GDPDJH�ZRXOG�
RFFXU�DW�WKH�SRLQW�ZKHQ�WKH�SXUFKDVHU�HQWHUHG�LQWR�WKH�VDOH�DQG�SXUFKDVH�
DJUHHPHQW�GXH�WR�PLVUHSUHVHQWDWLRQV�E\�WKH�GHIHQGDQW�GHYHORSHUV��,Q�WKH�
VHFRQG�FDVH��.RK�.LP�7HFN�Y�&UHGLW�6XLVVH�$*��6LQJDSRUH�%UDQFK��� WKH�
OLPLWDWLRQ�SHULRG�IRU�WKH�SODLQWLII¶V�FODLPV VWDUWHG�WR�UXQ�IURP�WKH�WLPH�
WKDW� WKH�SODLQWLII�SXUFKDVHG�ILQDQFLDO�SURGXFWV��DQG�QRW�ZKHQ� WKH�ULVNV�
PDWHULDOLVHG�� 7KH� DSSURDFK� LQ� WKHVH� FDVHV�� DV� ZH� VKDOO� VHH� LQ� WKH�
GLVFXVVLRQ�EHORZ��SUHVHQWV�SUREOHPV�ZKHQ�DWWHPSWLQJ�WR�UHFRQFLOH�,33�
ZLWK�WKH�SUHYLRXV�GHFLVLRQV�

�� 7KH�+LJK�&RXUW�GHFLGHG�WKDW�LQ�DQ\�HYHQW��WKH�GHIHQGDQW�ODZ\HUV�ZHUH�QRW�QHJOLJHQW��
>��@ ± >��@�DQG�>��@�

�� >����@���6/5������>��@�
�� >����@���6/5����� >��@�
�� >����@���6/5����� >��@�UHIHUULQJ�WR�:LOWRSSV��$VLD��/WG�Y�(PPDQXHO�	�%DUNHU >����@�
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%� 7KH�7UDQVDFWLRQ�$SSURDFK

�� ,Q�DGGLWLRQ�WR�WKH�LVVXH�RI�DFWXDO�YHUVXV�FRQWLQJHQW�ORVVHV��,33
GLVFXVVHG� DQ� DOWHUQDWLYH DSSURDFK� ZKLFK� UHOLHG� RQ� WKH� HIIHFW� RI� WKH�
WUDQVDFWLRQ HQWHUHG� LQWR� E\� WKH� SODLQWLII�� 7R� TXRWH�/RUG�+RIIPDQQ� LQ�
6HSKWRQ��� WUDQVDFWLRQ�FDVHV�UHIHU�WR�WKRVH�ZKHUH�WKH ³SODLQWLII�KDG�SDLG�
PRQH\��WUDQVIHUUHG�SURSHUW\��LQFXUUHG�OLDELOLWLHV�RU�VXIIHUHG�GLPLQXWLRQ�
LQ�WKH�YDOXH�RI�DQ�DVVHW�DQG�LQ�UHWXUQ�REWDLQHG�OHVV WKDQ�KH�VKRXOG�KDYH�
JRW´��$Q�H[DPSOH�RI�D�WUDQVDFWLRQ�FDVH�ZDV�6KRUH�Y�6HGJZLFN�)LQDQFLDO�
6HUYLFHV�/WG��³6KRUH´��� ZKHUH�WKH�SODLQWLII�ZDV�DGYLVHG�WR�WUDQVIHU�KLV�
SHQVLRQ� IURP� D� SDUWLFXODU� W\SH� RI� SHQVLRQ� VFKHPH� WR� DQRWKHU� SHQVLRQ�
LQFRPH�ZLWKGUDZDO� VFKHPH� WKDW�ZDV� LQIHULRU� GXH� WR�KLJKHU� ULVNV��7KH�
FRXUW�KHOG�WKDW�WKH�SODLQWLII�VXIIHUHG�ORVV�ZKHQ�KH�LQYHVWHG�LQ�WKH�VHFRQG�
VFKHPH��WKXV�H[SRVLQJ�KLP�WR�WKH�ULVN�RI�ILQDQFLDO�KDUP�

�� $QRWKHU�FDVH�±0DKDUDM�Y�-RKQVRQ��³0DKDUDM´��� ± FRQFHUQHG�
WKH� GLVWLQFWLRQ� EHWZHHQ� WKH� FRQFHSWV� RI� ³IODZHG� WUDQVDFWLRQ´� DQG� ³QR�
WUDQVDFWLRQ´��7KH�GHIHQGDQWV�GLG�QRW�ZDUQ�WKH�SXUFKDVHU�FRQFHUQLQJ�WKH�
SURSHU� VLJQDWRU\� RI� WKH� GHHG� RI� FRQYH\DQFH�� ZKLFK� PHDQW� WKH� OHJDO�
LQWHUHVW�LQ�WKH�ODQG�ZDV�QRW�WUDQVIHUUHG�WR�WKH�SXUFKDVHU��,W�ZDV�UHJDUGHG�
DV� D� ³IODZHG� WUDQVDFWLRQ´� FDVH��� DV� LQ� WKH� DEVHQFH� RI� WKH� GHIHQGDQWV¶�
EUHDFK� RI� GXW\�� WKH� FODLPDQWV� ZRXOG� KDYH� HQWHUHG� LQWR� DQ� DQDORJRXV�
WUDQVDFWLRQ�LQ�ZKLFK�WKH�ODQG�ZRXOG�EH�FRQYH\HG�WR�WKHP��&RQYHUVHO\��
LQ�WKH�³QR�WUDQVDFWLRQ´�FDVHV��LQ�WKH�DEVHQFH�RI�WKH�GHIHQGDQW¶V�EUHDFK�RI�
GXW\��WKH�SODLQWLII�ZRXOG�QRW�KDYH�HQWHUHG�LQWR�DQ\�WUDQVDFWLRQ�DW�DOO��2Q�
WKH� IDFWV�� WKH� PDMRULW\ �� GHFLGHG� WKDW� WKH� FODLPDQWV� VXIIHUHG� DFWXDO�
GDPDJH�XSRQ�WKHLU�H[HFXWLRQ�RI WKH�GHHG�RI�FRQYH\DQFH�LQ�������� 7KLV�
ZDV�GXH�WR�WKH�ULVNV�WKDW�WKH�ULJKWIXO�YHQGRU�FRXOG�QRW�EH�ORFDWHG�RU�KDG�
GLHG�DQG�WKH�DGGLWLRQDO�FRVWV�QHHGHG�WR�SURFXUH�WKH�YHQGRU¶V�H[HFXWLRQ�
RI�WKH�GHHG��7KH�3ULY\�&RXQFLO�UHJDUGHG�WKH�ULVNV�DV�KDYLQJ JHQHUDWHG�
³LPPHGLDWH�DQG��QR�GRXEW�ZLWK�GLIILFXOW\��D�TXDQWLILDEOH�UHGXFWLRQ�IURP�
WKH� YDOXH� RI� WKH� DVVHW� ZKLFK� WKH� FODLPDQWV� VKRXOG� KDYH� UHFHLYHG´�
UHQGHULQJ�WKHLU�ORVVHV�QRW�SXUHO\�FRQWLQJHQW���
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�� 7KH� 6LQJDSRUH� &RXUW� RI� $SSHDO� GLG� QRW� HQGRUVH� WKH�
³WUDQVDFWLRQ´� DSSURDFK�� LQ� SDUWLFXODU� WKH� GLVWLQFWLRQ� EHWZHHQ� ³IODZHG�
WUDQVDFWLRQ´�DQG�³QR�WUDQVDFWLRQ�´�GXH�WR�WKH�GLIIHUHQW�LQWHUSUHWDWLRQV�LQ�
0DKDUDM��� +RZHYHU�� LW� DFNQRZOHGJHG� WKDW�0DKDUDM ZDV� ³DQ� REYLRXV�
³IODZHG� WUDQVDFWLRQ´� FDVH� VLQFH WKH� GHIHQGDQWV¶� GXW\� ZDV� WR� WDNH� DOO�
UHDVRQDEOH�FDUH�WR�HQVXUH�WKDW�OHJDO�DQG�HTXLWDEOH�RZQHUVKLS�RI�WKH�ODQG�
EHFDPH�YHVWHG�LQ�WKH�SODLQWLIIV´���

&� $QDO\VLV

��� 6WUHQJWK�RI�,33
V�DSSURDFK

�� 7KH� &RXUW� RI� $SSHDO¶V� GHFLVLRQ LQ ,33� KDV� VLJQLILFDQWO\�
FODULILHG�WKH�DSSURDFK�IRU�DVFHUWDLQLQJ�WKH�GDWH�ZKHQ�ILQDQFLDO�GDPDJH�
DULVHV�LQ�QHJOLJHQFH��,WV�DSSURDFK��ZKLFK�LV�EDVHG�RQ�ZKHWKHU�WKH�ORVV�LQ�
TXHVWLRQ� LV� SXUHO\� FRQWLQJHQW� RU� QRW�� LV� LQGHHG� SUHIHUDEOH� WR� WKH�
WUDQVDFWLRQ�DSSURDFK��

�� ,Q�DGGLWLRQ�WR�WKH�DPELJXRXV�WUHDWPHQW�RI�³IODZHG�WUDQVDFWLRQ´�
DQG�³QR�WUDQVDFWLRQ´�FDVHV�LQ�0DKDUDM��WKHUH�DUH�WZR�RWKHU�UHDVRQV�IRU�
UHMHFWLQJ�WKH�WUDQVDFWLRQ�DSSURDFK�WR�GHWHUPLQH�WKH�H[LVWHQFH�RI�GDPDJH��
)LUVW��WUDQVDFWLRQ FDVHV�GLG�QRW�DOZD\V�LQYROYH�FRQWLQJHQW�OLDELOLW\��/RUG�
:DONHU� LQ�6HSKWRQ�� UHIHUUHG� WR� WUDQVDFWLRQ�FDVHV�ZKHUH� WKH�³FODLPDQW�
KDV� DV� D� UHVXOW� RI� SURIHVVLRQDO� QHJOLJHQFH� VXIIHUHG� D� GLPLQXWLRQ�
�VRPHWLPHV�LPPHGLDWHO\�TXDQWLILDEOH��RIWHQ�QRW�\HW�TXDQWLILDEOH��LQ�WKH�
YDOXH�RI�DQ�H[LVWLQJ�DVVHW´� ,GHQWLI\LQJ�D�³WUDQVDFWLRQ�FDVH´�SHU�VH GRHV�
QRW�WKHUHIRUH�\LHOG�FRQFUHWH�RXWFRPHV�RQ�WKH�LVVXH�RI�OLPLWDWLRQ�SHULRGV��
6HFRQG��DV�DGPLWWHG�LQ�0DKDUDM�� LWVHOI��³>W@KH�IDFW�WKDW�WKH�WUDQVDFWLRQ�
ZDV� IODZHG� GRHV� QRW� E\� LWVHOI�PHDQ� WKDW� WKH� FODLPDQW� VXIIHUHG� DFWXDO�
GDPDJH�RQ�HQWU\�LQWR�LW�´�+HQFH��D�FORVHU�DQDO\VLV�EDVHG�RQ�WKH�IDFWXDO�
PDWUL[�LV�QHHGHG�

�� $�IHZ�UHPDUNV�PD\�EH�EULHIO\�PDGH�UHJDUGLQJ�WKH�LQWHU�UHODWHG�
FRQFHSWV�HPSOR\HG�LQ�GHWHUPLQLQJ�GDPDJH�IRU�WKH�SXUSRVH�RI�OLPLWDWLRQ�
SHULRGV�� QDPHO\�� HTXLW\�RI� UHGHPSWLRQ�� WKH� GLVWLQFWLRQ�EHWZHHQ� DFWXDO�
ORVV�DQG�ULVNV�RI� ORVV��DQG� WKH�FRQFHSW�RI�³ZRUVH�RII´ IRU�GHWHUPLQLQJ�
ZKHQ�ILQDQFLDO�GDPDJH�DULVHV��

�� >����@���6/5������>��@�
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�� 7KH� ILUVW� FRQFHUQV� WKH� HTXLW\� RI� UHGHPSWLRQ��� )RUVWHU VWDWHG�
WKDW�� XSRQ� WKH� SODLQWLII¶V� H[HFXWLRQ� RI� WKH� PRUWJDJH�� WKHUH� ZDV� DQ�
LPPHGLDWH�HIIHFW�RQ�WKH�YDOXH�RI�WKH�SODLQWLII¶V�HTXLW\�RI�UHGHPSWLRQ� 2Q�
WKLV SRLQW��WKH�6LQJDSRUH�&RXUW�RI�$SSHDO�LQ�,33�� QRWHG�WKDW�WKH�+RXVH�
RI�/RUGV�LQ�6HSKWRQ�� WUHDWHG�WKH�HIIHFW�DV�³D�FRQWLQJHQW�OLDELOLW\´�WR�EH�
GLVWLQJXLVKHG�IURP�GDPDJH��DQG�WKDW�&KDR�-�LQ�:LOWRSSV�� FRQVLGHUHG�LW�
³TXLWH�DUWLILFLDO´� WR�VD\� WKDW� WKH�H[HFXWLRQ�RI� WKH�PRUWJDJH�FRQVWLWXWHG�
DFWXDO�ORVV��

�� ,Q�SUDFWLFDO� WHUPV��WKH�PRUWJDJH�JDYH�ULVH�WR�DQ�HQFXPEUDQFH�
RQ� WKH� PRUWJDJRU¶V� SURSHUW\� DW� WKH� WLPH� RI� H[HFXWLRQ�� 7KLV� PD\� EH�
H[SODLQHG�E\�UHIHUHQFH�WR�WKH�GHWULPHQW�YHUVXV�DFWXDO�GDPDJH�GLVWLQFWLRQ��
DV� GLVFXVVHG� LQ�:DUGOH\� DERYH� DQG�ZKLFK�ZDV� FLWHG� E\� WKH�&RXUW� RI�
$SSHDO�LQ�,33��� $UJXDEO\��WKH�HQFXPEUDQFHV�RQ�WKH�SURSHUW\�DW�WKH�WLPH�
RI� WKH� H[HFXWLRQ� RI� WKH� PRUWJDJH� LQ� )RUVWHU LQYROYHG� WKH� DGGLWLRQDO�
REOLJDWLRQ� WR� HQVXUH� WKH� ORDQ� ZDV� UHSDLG� E\� WKH� ERUURZHU� RU� WKH�
PRUWJDJRU�KHUVHOI��L�H�� PHUH�GHWULPHQW��WKDW�ZRXOG�QRW�KDYH�PDWHULDOLVHG�
LQWR�DFWXDO�GDPDJH�XQOHVV�DQG�XQWLO�WKH�ORDQ�GHIDXOWHG�DQG�WKH�EDQN�PDGH�
D�GHPDQG�IRU�UHSD\PHQW��

�� 7KLV�EULQJV�XV�WR�WKH�VHFRQG�FRQFHSWXDO�SRLQW�RQ�WKH�GLVWLQFWLRQ�
EHWZHHQ�DFWXDO�ORVV�DQG�ULVNV�RI�ORVV��&DVHV�WKDW�FRQFHUQHG�WKH�SODLQWLII¶V�
PHUH�H[SRVXUH�WR�ULVNV�WKDW�KDYH�QRW�PDWHULDOLVHG��L�H�� SXUHO\�FRQWLQJHQW�
OLDELOLW\��VXFK�DV�LQ�6KRUH�DQG�.RK�.LP�7HFN�VKRXOG�QRW�EH�FRQVWUXHG�DV�
FRQVWLWXWLQJ� DFWXDO� GDPDJH�� KHQFH�� DFFRUGLQJ� WR� WKH�&RXUW� RI�$SSHDO��
WKH\�ZHUH�ZURQJO\�GHFLGHG���

�� 5HODWHGO\��KRZ�UHOHYDQW�LV�WKH�WKLUG�FRQFHSW�RI�³ZRUVH�RII´�IRU�
GHWHUPLQLQJ� ZKHQ� ILQDQFLDO� GDPDJH� DULVHV"� ,W� KDV� EHHQ� DSSOLHG�� IRU�
LQVWDQFH�� LQ� :DUGOH\�� 1\NUHGLW� �� DQG� D� UHFHQW� (QJOLVK� FDVH� +ROW� Y�

�� 7KLV�UHIHUV�WR�WKH�ULJKW�RI�WKH�PRUWJDJRU�WR�UHGHHP�WKH�SURSHUW\�ZKHQ�WKH�GHEW�LV�IXOO\�
UHSDLG�LQ�D�FODVVLF�OHJDO�PRUWJDJH��$OYLQ�6HH��<LS�0DQ�DQG�*RK�<LKDQ��3URSHUW\�DQG�
7UXVW� /DZ� LQ� 6LQJDSRUH �:ROWHUV� .OXZHU�� ������� >���@�� 7KH� DXWKRUV� SUHIHUUHG� WR�
GHVFULEH�LW�DV�WKH�³PRUWJDJRU¶V�SRZHU�WR�GLVFKDUJH�WKH�PRUWJDJH´�IRU�ERWK�UHJLVWHUHG�
DQG�HTXLWDEOH�PRUWJDJHV� LQ�6LQJDSRUH�ZKLFK�RQO\�RSHUDWH� DV� HQFXPEUDQFHV�RQ� WKH�
SURSHUW\�
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+ROOH\��� 7KH�&RXUW�RI�$SSHDO�LQ�,33��LQ�UHIHUHQFH�WR�6KRUH DQG�.RK�.LP�
7HFN��VWDWHG�WKDW�WKH�SODLQWLIIV�FRXOG�QRW�EH�VDLG�WR�EH�³ZRUVH�RII´�DW�WKH�
WLPH� WKH\� HQWHUHG� LQWR� WKH� UHVSHFWLYH� WUDQVDFWLRQV� LQGXFHG� E\� WKH�
GHIHQGDQW¶V� QHJOLJHQW� UHSUHVHQWDWLRQ�RU� DGYLFH�� ³JLYHQ� WKH�DGYDQWDJHV�
HQMR\HG� DW� WKDW� SRLQW� LQ� WLPH´� �� 7KLV� VXJJHVWV� WKDW� WKH� TXHVWLRQ� RI�
ZKHWKHU�DQG�ZKHQ�GDPDJH�KDV�FRPH�LQWR�H[LVWHQFH�UHTXLUHV�D�EDODQFLQJ�
EHWZHHQ� FRVWV� RU� GLVDGYDQWDJHV� DQG� WKH� EHQHILWV� RU� DGYDQWDJHV� DW� WKH�
UHOHYDQW WLPH�� 7KLV� FRQFHSW� ZRXOG� DOORZ� IRU� D� QXDQFHG� DQDO\VLV�
GHSHQGLQJ�RQ�WKH�IDFWXDO�PDWULFHV��

��� )XUWKHU�FODULILFDWLRQ�VWLOO�UHTXLUHG

�� :KLOH� WKH� ,33� GHFLVLRQ� KDV� FHUWDLQO\� HQKDQFHG� RXU�
XQGHUVWDQGLQJ�DERXW� WKH�FRQFHSW�RI�GDPDJH�FRPLQJ� LQWR�H[LVWHQFH�IRU�
GHWHUPLQLQJ�DFFUXDO�RI�DFWLRQV�LQ�QHJOLJHQFH��WKH�GHFLVLRQ�KDV�LQGLUHFWO\�
UDLVHG�WKUHH�LVVXHV�ZKLFK�PD\�UHTXLUH�IXUWKHU�FODULILFDWLRQ��

�� )LUVW�� RQH� PLJKW� TXHVWLRQ� ZKHWKHU� WKH� :LOWRSSV WHVW� �L�H��
ZKHWKHU�D�SODLQWLII�ZRXOG�KDYH�VXFFHHGHG�� LI�KH�KDG�VXHG�DW�DQ\�WLPH�
DIWHU� WKH� RFFXUUHQFH� RI� WKH� QHJOLJHQW� DFW� FRPSODLQHG� RI�� LV� WRR�
GHPDQGLQJ�� 7KH� FRPSOLDQFH� ZLWK� OLPLWDWLRQ� SHULRGV� LV� DERXW� WKH�
SURFHGXUDO��UDWKHU�WKDQ�VXEVWDQWLYH�ULJKWV�RI�WKH�SODLQWLII�RQ�WKH�PHULWV�RI�
WKH�FDVH��(VWDEOLVKLQJ� WKH�HOHPHQW�RI�GDPDJH��DQG� WKH� WDVN�RI�SURYLQJ�
GDPDJH�IRU�WKH�SXUSRVH�RI�VXFFHVVIXO�UHFRYHU\�RI�VXEVWDQWLDO�GDPDJHV�LQ�
WKH�QHJOLJHQFH�DFWLRQ�EDVHG�RQ�FDXVDWLRQ�DQG�UHPRWHQHVV�UHTXLUHPHQWV��
DUH�VHSDUDWH�PDWWHUV��7KH�SODLQWLII�PD\�VKRZ�WKDW�GDPDJH�KDV�WDNHQ�SODFH�
EXW�IDLO�WR�VKRZ�WKH�GDPDJH�KDG�RFFXUUHG�EXW�IRU�WKH�GHIHQGDQW¶V�EUHDFK�
RU�WKDW� WKH�W\SH�RI�ORVV�VXIIHUHG�ZDV�UHDVRQDEO\�IRUHVHHDEOH��,QGHHG��D�
QDUURZHU� WHVW�� IRU� H[DPSOH�� ³ZKHWKHU� WKH� SODLQWLII� ZRXOG� EH� DEOH� WR�
HVWDEOLVK� WKDW� DFWLRQDEOH� GDPDJH� DV� SOHDGHG� KDG� RFFXUUHG� IRU� WKH�
SXUSRVH�RI�WKH�FODLP�LQ�QHJOLJHQFH LI�KH�KDG�VXHG�DW�DQ\�WLPH�DIWHU�WKH�
RFFXUUHQFH� RI� WKH� QHJOLJHQW� DFW� FRPSODLQHG� RI´�� PLJKW� EH� PRUH�
DSSURSULDWH��
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�� 6HFRQG��FDQ� WKH�GHFLVLRQ� LQ� ,33 EH�UHFRQFLOHG�ZLWK� WKH������
FDVH�RI�/LDQ�.RN�+RQJ�Y�2Z�:DK�)RRQJ� �³/LDQ�.RN�+RQJ´�"�� 7KH�
6LQJDSRUH�&RXUW�RI�$SSHDO�LQ�/LDQ�.RN�+RQJ WUHDWHG�WKH�DFWXDO�GDPDJH�
DV�KDYLQJ�WDNHQ�SODFH�ZKHQ�WKH�RZQHU�RI�D�SURMHFW��SODLQWLII�DSSHOODQW��
UHOLHG� RQ� WKH� WHUPLQDWLRQ� FHUWLILFDWH� LVVXHG� E\� WKH� DUFKLWHFW�
�GHIHQGDQW�UHVSRQGHQW��DQG�WHUPLQDWHG�WKH�FRQWUDFW�ZLWK�WKH�FRQWUDFWRU�
RQ����0DUFK�������,W�VWDWHG�H[SOLFLWO\�WKDW�WKH�DSSHOODQW�³VXIIHUHG�LQMXU\�
LPPHGLDWHO\´��� 2Q�WKH�IDFWV��WKH�FRQWUDFWRU�KDG�GLVSXWHG�WKH�YDOLGLW\�RI�
WKH�WHUPLQDWLRQ�FHUWLILFDWH�DQG�ZDQWHG�WR�VHQG�WKH�GLVSXWH�IRU�DUELWUDWLRQ��
7KH�LQWHULP�DZDUG�ZDV�PDGH�LQ������DQG�WKH�ILQDO�DZDUG�LQ�������$V�WKH�
ZULW�ZDV�ILOHG�VKRUWO\�DIWHU�WKH�ILQDO�DZDUG�LQ�������WKH�DSSHOODQW¶V�FODLP�
ZDV� WLPH�EDUUHG�XQGHU� V���$����D���7KH�&RXUW�RI�$SSHDO� UHMHFWHG� WKH�
DSSHOODQW¶V�DUJXPHQW� WKDW� WKH�GDPDJH�RFFXUUHG�RQO\�ZKHQ� WKH�DUELWUDO�
DZDUG�ZDV�PDGH�

�� 3ULPD�IDFLH��LW�ZRXOG�DSSHDU�WKDW�,33�DQG�/LDQ�.RN�+RQJ DUH�
QRW�FRQVLVWHQW��0RUHRYHU��WKH�&RXUW�RI�$SSHDO�LQ�/LDQ�.RN�+RQJ GLG�QRW�
FLWH�:LOWRSSV��,I�ZH�ZHUH�WR�QRZ�DSSO\�WKH�WHVW�LQ�:LOWRSSV��FDQ�LW�EH�VDLG�
WKDW�WKH�DSSHOODQW�LQ�/LDQ�.RN�+RQJ ³ZRXOG�KDYH�VXFFHHGHG�LI�KH�KDG�
VXHG�DW�DQ\�WLPH�DIWHU�WKH�RFFXUUHQFH�RI�WKH�QHJOLJHQW�DFW�FRPSODLQHG�RI´�
�L�H�� DW�DQ\�WLPH�DIWHU�WKH�UHVSRQGHQW�QHJOLJHQWO\�LVVXHG�WKH�WHUPLQDWLRQ�
FHUWLILFDWH�"� :KDW� GDPDJH� LI� DQ\� GLG� WKH� DSSHOODQW� VXIIHU� ZKHQ� KH�
WHUPLQDWHG� WKH� FRQWUDFW� EDVHG� RQ� WKH� UHVSRQGHQW¶V� WHUPLQDWLRQ�
FHUWLILFDWH"�$IWHU�DOO��LI�WKH�FRQWUDFWRU�KDG�GXO\�DFFHSWHG WKH�WHUPLQDWLRQ�
FHUWLILFDWH� ZLWKRXW� SURWHVW�� WKHUH� ZRXOG� KDYH� EHHQ QR� GDPDJH� WR� EH�
FODLPHG��

�� +RZHYHU��DV�WKH�FRQWUDFWRU�KDG�LQ�IDFW�GLVSXWHG�WKH�YDOLGLW\�RI�
WKH� WHUPLQDWLRQ� FHUWLILFDWH�� RQH� FRQVLGHUDWLRQ� LV�ZKHWKHU� WKH� DSSHOODQW�
KDG�DOUHDG\�VXIIHUHG�GDPDJH�LQ�KDYLQJ�WR�LQFXU�WLPH�FRVWV�DQG�H[SHQVHV�
WR�PHHW�WKH�FRQWUDFWRU¶V�OHJDO�FKDOOHQJH�YLD�DUELWUDWLRQ�SURFHHGLQJV��7KH�
&RXUW� RI� $SSHDO� LQ� /LDQ� .RN� +RQJ GLG� QRW� PHQWLRQ� WKLV� SRLQW�� 2QH�
TXHVWLRQ KHUH�LV�ZKHWKHU�VXFK WLPH�FRVWV�DQG�H[SHQVHV LQ�FRQQHFWLRQ�ZLWK�
WKH�DUELWUDWLRQ�FDQ�IRUP�SDUW�RI� WKH�SOHDGHG�GDPDJH�IORZLQJ�IURP�WKH�
UHVSRQGHQW¶V�ZURQJIXO�DGYLFH�RQ�WKH�WHUPLQDWLRQ�FHUWLILFDWH�
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�� )XUWKHU�� LW� ZDV� D� SRVVLELOLW\� WKHQ� WKDW� WKH� DUELWUDWLRQ� PLJKW�
XOWLPDWHO\�IDYRXU�WKH�DSSHOODQW��� ,I�VR��FRXOG�WKH�DSSHOODQW¶V�ORVV�DW�WKDW�
WLPH�QRW�EH�UHJDUGHG�DV�FRQWLQJHQW�XSRQ�WKH�DUELWUDO�DZDUG�DJDLQVW�KLP"�
,I� WKH� DSSHOODQW� KDG� VXHG WKH� UHVSRQGHQW� EDVHG� RQ� WKH� WHUPLQDWLRQ� RI�
FRQWUDFW� LQ� UHOLDQFH� RI� WKH� UHVSRQGHQW¶V� QHJOLJHQW� DGYLFH� RQ� WKH�
WHUPLQDWLRQ�FHUWLILFDWH��WKH�UHVSRQGHQW�FRXOG�KDYH�OHJLWLPDWHO\�FRXQWHUHG�
WKDW�WKH�FODLP�ZDV�SUHPDWXUH�VLQFH�WKH�PHULWV�RI�WKH�GLVSXWH�EHWZHHQ�WKH�
DSSHOODQW� DQG� FRQWUDFWRU� KDG� QRW� EHHQ� GHWHUPLQHG�� ,I� VR�� FDQ� WKH�
SODLQWLII¶V�SRVLWLRQ�DW�WKDW�WLPH�EH�DQDO\VHG�DV�LPSRUWLQJ�D�PHUH�ULVN�RI�
OLDELOLW\�RU�WKDW�KH�ZDV�QRW�DV�\HW�ILQDQFLDOO\�ZRUVH�RII�DV�D�UHVXOW�RI�WKH�
UHVSRQGHQW¶V�QHJOLJHQFH"�1RQH�RI�WKH�FDVH�SUHFHGHQWV�H[DPLQHG�LQ�,33��
KRZHYHU��FRQFHUQHG�D�FRQWLQJHQF\�WKDW�LV�GHSHQGHQW�RQ�WKH�UHVROXWLRQ�RI�
D�OHJDO�GLVSXWH��

�� 7KLUGO\��WKH�GHFLVLRQ�LQ�,33 UDLVHV�D�VLGH�TXHVWLRQ�DV�WR�KRZ�ZH�
VKRXOG� WUHDW� RWKHU� W\SHV� RI� FODLPV� IRU� ILQDQFLDO� ORVVHV��� IRU� H[DPSOH�
WKRVH�DULVLQJ�IURP�WKH�SXUFKDVH�RI�D�SURSHUW\�ZLWK�LQKHUHQW�GHIHFWV�GXH�
WR� WKH� DUFKLWHFW¶V� QHJOLJHQW� GHVLJQ� RU� WKH EXLOGHU¶V� QHJOLJHQW�
FRQVWUXFWLRQ��,W�KDV�EHHQ�VDLG�WKDW�ZKHUH�D�KRXVH�LV�GHVLJQHG�RU�EXLOW�ZLWK�
GHIHFWV�� WKH�SXUFKDVHU� WDNHV� WKH�SURSHUW\� WKDW� LV� DOUHDG\�GDPDJHG DQG�
VXIIHUV�SXUH�HFRQRPLF�ORVV��DV�RSSRVHG�WR�SURSHUW\�GDPDJH��EDVHG�RQ�
WKH�UHGXFHG�YDOXH�RI�WKH�SURSHUW\��� 7KLV�VWDWHPHQW�PD\�JLYH�ULVH�WR�WKH�
QRWLRQ�WKDW�ILQDQFLDO�GDPDJH�ZRXOG�DOUHDG\�KDYH�RFFXUUHG�DW�WKH�WLPH�RI�
SXUFKDVH�RI�WKH�GHIHFWLYH�SURSHUW\��

�� ,I�ZH�ZHUH� WR� DSSO\� WKH�:LOWRSSV WHVW��ZH� FRXOG� FRXQWHU� WKDW�
WKHUH�LV�RQO\�D�³SDSHU�ORVV´�DW�WKH�WLPH�RI�WKH�WUDQVDFWLRQ�EDVHG�RQ�WKH�
UHGXFHG�PDUNHW�YDOXH�RI�SURSHUW\�DQG�WKH�SODLQWLII�ZRXOG�QRW�EH�HQWLWOHG�
WR�UHFRYHU�DQ\�GDPDJHV�LI�KH�KDG�VXHG�LPPHGLDWHO\�DIWHU�WKH�SXUFKDVH��
7KLV� LV� GLVWLQFW� IURP� DFWXDO� GDPDJH� WKDW� PD\� DULVH� RQO\� ZKHQ� WKH�
SXUFKDVHU�KDV�VROG�WKH�GHIHFWLYH�SURSHUW\�DW�D�ORVV�RU�LQFXUUHG�FRVWV�WR�
UHPHG\�WKH�GHIHFWV��7KLV�ZRXOG�HQVXUH�FRQVLVWHQF\�ZLWK�WKH�DSSURDFK�LQ�
,33 DQG�:LOWRSSV�� 2I� FRXUVH�� ZKHWKHU� VXFK� DQ� DUJXPHQW� ZRXOG� EH�
DFFHSWHG�UHPDLQV�WR�EH�VHHQ�

�� :H�QRZ�KDYH�WKH�EHQHILW�RI�KLQGVLJKW�WKDW�WKH�DUELWUDWRU�UXOHG�DJDLQVW�WKH�DSSHOODQW��
EXW�VXFK�DQ�RXWFRPH�ZRXOG�QRW�KDYH�EHHQ�DSSDUHQW�WR�WKH�DSSHOODQW�DW�WKH�WLPH�RI�WKH�
FRQWUDFW�WHUPLQDWLRQ�

�� 6HH�$QGUHZ�0F*HH��³(FRQRPLF�ORVV�DQG�WKH�SUREOHP�RI�WKH�UXQQLQJ�RI�WLPH´��������
���&LYLO�-XVWLFH�4XDUWHUO\ �� ± ���

�� 6LPRQ�'HDNLQ��$QJXV�-RKQVWRQ�	�%DVLO�0DUNHVLQLV��0DUNHVLQLV�DQG�'HDNLQ¶V�7RUW�
/DZ �&ODUHQGRQ�3UHVV���WK (G�������������



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

,9� &RQFOXGLQJ�5HPDUNV

�� 7KH�,33�GHFLVLRQ�LV�FHUWDLQO\�ZHOFRPHG�IRU�LWV�FODULILFDWLRQ�RQ�
D�FRQWURYHUVLDO�LVVXH�DV�WR�ZKHQ�GDPDJH�KDV�FRPH�LQWR�H[LVWHQFH�IRU�WKH�
SXUSRVH� RI� DVFHUWDLQLQJ� OLPLWDWLRQ� SHULRGV� %\� GLVWLQJXLVKLQJ� DFWXDO�
GDPDJH� IURP� SXUHO\� FRQWLQJHQW� OLDELOLW\�� PHUH� GHWULPHQW� RU� ULVN� RI�
GDPDJH��WKH�IRFXV�RQ�DFWXDO�GDPDJH�SURYLGHV�D�FOHDUHU�EHQFKPDUN�IRU�
DVFHUWDLQLQJ�DFFUXDO�RI�DFWLRQV�LQ�QHJOLJHQFH�DV�FRPSDUHG�WR�WKH�PRUH�
DPELJXRXV� ³WUDQVDFWLRQ´� DSSURDFK�� +RZHYHU�� WKHUH� UHPDLQ� D� IHZ�
TXHVWLRQV� UHODWLQJ� WR� WKH� UHODWLYHO\� VWULQJHQW�:LOWRSSV WHVW� HQGRUVHG� LQ�
,33��WKH�DSSDUHQWO\�LQFRQVLVWHQW�/LDQ�.RN�+RQJ GHFLVLRQ�LQ�OLJKW�RI�,33��
DQG�WKH�DSSOLFDELOLW\�RI�,33�WR�FDVHV�RI�QHJOLJHQW�FRQVWUXFWLRQ�RU�GHVLJQ�
UHVXOWLQJ�LQ�GHIHFWLYH�SURSHUW\�SXUFKDVHG�E\�WKH�SODLQWLII�
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