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'2�$/*25,7+06�'5($0�2)�0,67$.(1�&2175$&76"

6XSUHPH�&RXUW�&DVH�6XPPDU\��4XRLQH�3WH�/WG�Y�%�&��/WG

>����@���6/5������>����@�6*&$�,���
&RXUW�RI�$SSHDO�RI�6LQJDSRUH��,QWHUQDWLRQDO�
6XQGDUHVK�0HQRQ�&-��$QGUHZ� 3KDQJ� -$�� -XGLWK� 3UDNDVK� -$��5REHUW�
)UHQFK�,-��-RQDWKDQ�0DQFH�,-
���)HEUXDU\�����

/RNPDQ�+$.,0 %LQ�0RKDPHG�5DIL

&ODVV�RI����� �-'���6FKRRO�RI�/DZ��6LQJDSRUH�0DQDJHPHQW�8QLYHUVLW\

,� ([HFXWLYH�6XPPDU\

� &DQ�DQ�DJUHHPHQW�ZKLFK�LV�IRUPHG�SXUHO\�WKURXJK�WKH�RSHUDWLRQ�
RI�DOJRULWKPV�EH�FRQVLGHUHG�D�ELQGLQJ�FRQWUDFW"�,I�VR��FDQ�VXFK�D�FRQWUDFW�
EH� XQLODWHUDOO\� FDQFHOOHG� EHFDXVH� RI� D� PLVWDNH�� ZKHUH� VXFK� PLVWDNH�
UHVXOWHG�LQ�WUDGHV�EHLQJ�FRQFOXGHG�DW�����WLPHV�WKH�PDUNHW�UDWH"�7KLV�ZDV�
WKH�TXHVWLRQ�EHIRUH�WKH�&RXUW�RI�$SSHDO��³&$´��LQ�WKH�FDVH�RI�4XRLQH�
3WH�/WG�Y�%�&��/WG >����@�6*&$�,����

� %�&�� /WG� �³%�&�´�� WUDGHG� RQ� D� FU\SWRFXUUHQF\� H[FKDQJH�
FUHDWHG�E\�4XRLQH�3WH�/WG��³4XRLQH´���NQRZQ�DV�482,1([FKDQJH��WKH�
³3ODWIRUP´��� %RWK� %�&�� DQG� 4XRLQH� ZHUH� PDUNHW�PDNHUV� RQ� WKH�
3ODWIRUP��WKH\�FUHDWHG�OLTXLGLW\�WKHUH��E\�DFWLYHO\�SODFLQJ�RUGHUV�WR�EX\�
DQG�VHOO�FU\SWRFXUUHQFLHV��

� %�&�¶V� HQWLUH� WUDGLQJ� SURFHVV� ZDV� DXWRPDWHG� XVLQJ� LWV�
DOJRULWKPLF�WUDGLQJ�VRIWZDUH��³7UDGLQJ 6RIWZDUH´���7KLV�PHDQW�WKDW�LWV�
WUDGHV�ZHUH�FRQFOXGHG�ZLWKRXW�DQ\�GLUHFW KXPDQ�LQYROYHPHQW��VDYH�IRU�
WKDW�LQYROYHG�LQ�WKH�FUHDWLRQ�RI�WKH�DOJRULWKPLF�SURFHVVHV�OHDGLQJ�WR�WKHLU�
IRUPDWLRQ��7KH�DOJRULWKPV�ZHUH�DOVR�GHWHUPLQLVWLF��PHDQLQJ�WKH\�ZRXOG�
GR�RQO\�ZKDW�WKH\�ZHUH�SURJUDPPHG�WR�GR��

� 7R� GHWHUPLQH� WKH� SULFH� RQ� WKH� WUDGHV�� WKH� 7UDGLQJ� 6RIWZDUH�
HVVHQWLDOO\�UHOLHG�RQ�LQSXWV�EDVHG�RQ�WKH����EHVW�RUGHUV�RQ�WKH�3ODWIRUP��
:LWKRXW�VXFK�LQSXW��LW�ZDV�SUH�SURJUDPPHG�WR�UHO\�RQ�D�IDLOVDIH�WUDGLQJ�
SULFH� �WKH� ³'HHS� 3ULFH´�� RI� ��� %LWFRLQV� �³%7&´�� WR� �� (WKHUHXP�
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���

�³(7+´�� � 7KLV� SULFH� ZDV� HVWDEOLVKHG� E\� 0U� 0D[LPH� %RRQHQ�
�³%RRQHQ´���D�GLUHFWRU�RI�%�&��ZKR�DOVR�GHVLJQHG�WKH�7UDGLQJ�6RIWZDUH�

� 7KH�HYHQWV�LQ�TXHVWLRQ�RFFXUUHG�DURXQG����$SULO�������7KHUH�
ZHUH����WUDGHV��³WKH�'LVSXWHG�7UDGHV´��FRQFOXGHG�EHWZHHQ�%�&��DQG�
WZR�RWKHU�XVHUV�RI�WKH�3ODWIRUP�± 3XOVDU�7UDGLQJ�&DSLWDO��³3XOVDU´��DQG�
0U� <X� 7RPLWD� �³7RPLWD´�� �3XOVDU� DQG� 7RPLWD� WRJHWKHU� WKH�
³&RXQWHUSDUWLHV´��±ZKHUH�%�&��VROG�WKHP�(7+�IRU�%7&�DW�DURXQG�WKH�
'HHS�3ULFH��7KHVH�UDWHV�ZHUH�DSSUR[LPDWHO\����� WLPHV WKH� WKHQ�JRLQJ�
PDUNHW�UDWH�RI�DURXQG �����%7&�IRU���(7+��7KH�'LVSXWHG�7UDGHV�ZHUH�
DXWRPDWLFDOO\�VHWWOHG�E\�WKH�3ODWIRUP��

� ,W�WUDQVSLUHG�WKDW�GXH�WR�DQ�RSHUDWLRQDO�RYHUVLJKW�E\�4XRLQH��WKH�
3ODWIRUP�ZDV�QRW�DEOH� WR�DFFHVV�H[WHUQDO�PDUNHW�GDWD� WR�JHQHUDWH�QHZ�
RUGHUV��UHVXOWLQJ�LQ�WKH�7UDGLQJ�6RIWZDUH�KDYLQJ�QR�RU�LQVXIILFLHQW�LQSXW�
IRU�LWV�WUDGHV��7KLV�FDXVHG�WKH�'HHS�3ULFH�WR�FRPH�LQWR�HIIHFW��HYHQWXDOO\�
PDNLQJ�WKH�'LVSXWHG�7UDGHV�

� :KHQ�4XRLQH�EHFDPH�DZDUH�RI�WKH�'LVSXWHG�7UDGHV�WKH�QH[W�
GD\�� LW� FRQVLGHUHG� WKH� UDWHV� RI� WKH� WUDGHV� WR� EH� KLJKO\ DEQRUPDO�� DQG�
XQLODWHUDOO\� FDQFHOOHG� WKH� WUDGHV�� 7KH� GHELW� DQG� FUHGLW� WUDQVDFWLRQV�
LQYROYLQJ�%�&�¶V�DFFRXQW�DQG� WKH�&RXQWHUSDUWLHV¶�DFFRXQWV�ZHUH�DOVR�
UHYHUVHG��

� %�&�� VXEVHTXHQWO\� FRPPHQFHG� SURFHHGLQJV� DJDLQVW� 4XRLQH�
IRU�EUHDFK�RI�FRQWUDFW�DQG�RU�EUHDFK�RI� WUXVW��*HQHUDOO\��%�&��DUJXHG�
WKDW� XVDJH� RI� WKH� 3ODWIRUP� ZDV� JRYHUQHG� E\� D� XVHU� DJUHHPHQW� �WKH�
³$JUHHPHQW´���DQG�4XRLQH�KDG�EUHDFKHG�D�SURYLVLRQ�LQ�WKH�$JUHHPHQW�
ZKLFK� GLVDOORZHG� DQ� RUGHU� IURP� EHLQJ� FDQFHOOHG� RQFH� IXOILOOHG� �WKH�
³,UUHYHUVLEOH�$FWLRQ�&ODXVH´���$� FHQWUDO� SODQN� RI�4XRLQH¶V� GHIHQFH�
ZDV� WKDW� WKH� FRQWUDFWV� XQGHUO\LQJ� WKH�'LVSXWHG�7UDGHV� �WKH� ³7UDGLQJ�
&RQWUDFWV´��ZHUH�YRLG�RU�YRLGDEOH� IRU�XQLODWHUDO�PLVWDNH�

� 7KH� FDVH� ZDV� ILUVW� SXUVXHG� LQ� WKH� 6LQJDSRUH� ,QWHUQDWLRQDO�
&RPPHUFLDO�&RXUW��³6,&&´���ZKHUH�MXGJPHQW�ZDV�JLYHQ�LQ�IDYRXU�RI�
%�&��RQ�ERWK�LVVXHV�RI�EUHDFK�RI�FRQWUDFW�DQG�EUHDFK�RI�WUXVW��2Q�DSSHDO��

� %RWK�%7&�DQG�(7+�DUH�W\SHV�RI�FU\SWRFXUUHQFLHV�
� $�YRLG�FRQWUDFW�LV�WUHDWHG�DV�LI�LW�QHYHU�H[LVWHG�DQG�FDQQRW�EH�HQIRUFHG��$�YRLGDEOH�

FRQWUDFW�FRQWLQXHV�WR�H[LVW�DQG�LV�HQIRUFHDEOH�XQWLO�LW�LV�VHW�DVLGH�E\�WKH�SDUW\�WKDW�GLG�
QRW�EUHDFK�WKH�FRQWUDFW��
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WKH�&$�LQ�D�PDMRULW\�GHFLVLRQ� XSKHOG�WKH�6,&&¶V�MXGJPHQW�RQ�EUHDFK�RI�
FRQWUDFW��EXW�UHYHUVHG�WKH�GHFLVLRQ�RQ�EUHDFK�RI�WUXVW�

,,� ,VVXHV�RQ�$SSHDO

�� 7R�GHWHUPLQH�WKH�FODLPV��WKH�&$�KDG�WR�FRQVLGHU�

�D� WKH� QDWXUH� RI� WKH� FRQWUDFWXDO� UHODWLRQVKLSV� EHWZHHQ� WKH�
SDUWLHV�

�E� ZKHWKHU� WKH� $JUHHPHQW� DOORZHG� 4XRLQH� WR� FDQFHO� WKH�
'LVSXWHG�7UDGHV�

�F� ZKHWKHU� WKH� 7UDGLQJ� &RQWUDFWV� ZHUH� LQYDOLGDWHG� E\�
XQLODWHUDO�RU�FRPPRQ�PLVWDNH��

�G� ZKHWKHU� %�&�� ZDV� XQMXVWO\� HQULFKHG� �KHQFH� DOORZLQJ�
4XRLQH�WR�FDQFHO�WKH�'LVSXWHG�7UDGHV���DQG

�H� ZKHWKHU� 4XRLQH� KHOG� WKH� FU\SWRFXUUHQFLHV� RQ� WUXVW� IRU�
%�&��

$� 7KH�1DWXUH�RI�WKH�3DUWLHV¶�&RQWUDFWXDO 5HODWLRQVKLSV

�� 7R� GHWHUPLQH� LI� WKH� GHIHQFH� RI� XQLODWHUDO� PLVWDNH� FRXOG� EH�
UDLVHG�� WKH� &$� ILUVW� KDG� WR� H[DPLQH� WKH� QDWXUH� RI� WKH� FRQWUDFWXDO�
UHODWLRQVKLSV�EHWZHHQ�4XRLQH��%�&��DQG�WKH�&RXQWHUSDUWLHV��7KLV�ZRXOG�
DOORZ�LW�WR�VHH�ZKLFK�FRQWUDFW�ZDV�DIIHFWHG�E\�DQ\�DVVHUWHG�PLVWDNH��DQG�
ZKR� WKH�DFWXDO�PLVWDNHQ�SDUW\�ZDV��7KH�&$�KHOG� WKDW�4XRLQH�PHUHO\�
SURYLGHG�D�VHUYLFH�WR�WKH�XVHUV�RI�WKH�3ODWIRUP�XQGHU�WKH�$JUHHPHQW��DQG�
WKDW� WUDGLQJ� FRQWUDFWV�ZHUH�PDGH�GLUHFWO\�EHWZHHQ�EX\HUV� DQG� VHOOHUV��
7KXV��WKH�7UDGLQJ�&RQWUDFWV�ZHUH�IRUPHG�GLUHFWO\�EHWZHHQ�%�&��DQG�WKH�
&RXQWHUSDUWLHV��DQG�LW�ZDV�WKH�SDUWLHV�WR�WKH�7UDGLQJ�&RQWUDFWV�WKDW�ZHUH�
UHVSRQVLEOH�IRU�ZKHWKHU�DQG�RQ�ZKDW�WHUPV�WKH\�ZRXOG�SODFH�RU�ILOO�RUGHUV��

%� :KHWKHU�4XRLQH�FRXOG FDQFHO�WKH�'LVSXWHG�7UDGHV

�� 4XRLQH�KDG� WZR�PDLQ� DUJXPHQWV�RQ� WKLV� LVVXH�� ILUVW�� WKDW� WKH
$JUHHPHQW�SHUPLWWHG�LW�WR�FDQFHO�WKH�'LVSXWHG�7UDGHV��DQG�VHFRQG��WKDW�
WHUPV FRXOG�EH�LPSOLHG�LQWR�WKH�$JUHHPHQW�WKDW�DOORZHG�4XRLQH�WR�FDQFHO�
WKH�'LVSXWHG�7UDGHV��

� $�PDMRULW\�GHFLVLRQ�RI�WKH�FRXUW�KDSSHQV�ZKHQ�LW�LV�DJUHHG�WR�E\�PRUH�WKDQ�KDOI�RI�WKH�
MXGJHV��$�PLQRULW\��RU�GLVVHQWLQJ��RSLQLRQ�UHIHUV�WR�WKH�GHFLVLRQ�RI�WKH�MXGJHV�WKDW GLG�
QRW�DJUHH�ZLWK� WKH�PDMRULW\��+HUH�� WKH�PDMRULW\�FRPSULVHG�&KLHI� -XVWLFH�6XQGDUHVK�
0HQRQ��-XGJHV�RI�$SSHDO�$QGUHZ�3KDQJ�DQG�-XGLWK�3UDNDVK��DQG�,QWHUQDWLRQDO�-XGJH�
5REHUW�6KHQWRQ�)UHQFK��7KH�VROH�GLVVHQW�ZDV�E\�,QWHUQDWLRQDO�-XGJH�-RKQDWKDQ�0DQFH�



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

���

��� 7KH�$JUHHPHQW�SHUPLWWHG�4XRLQH WR�UHYHUVH�WKH 7UDGHV�

�� 4XRLQH�DUJXHG�WKDW�LQ�DGGLWLRQ�WR�WKH�$JUHHPHQW��LWV�VHUYLFHV�WR�
WKH�3ODWIRUP�XVHUV�ZHUH�DOVR�JRYHUQHG�E\�D�³5LVN�'LVFORVXUH�6WDWHPHQW´�
SRVWHG�RQ�4XRLQH¶V�ZHEVLWH��7KLV�5LVN�'LVFORVXUH�6WDWHPHQW�FRQWDLQHG�
D�FODXVH�HPSRZHULQJ�4XRLQH�WR�FDQFHO�WUDGHV�UHVXOWLQJ�IURP�DQ�DEHUUDQW�
YDOXH�SURGXFHG�E\�WKH�3ODWIRUP��WKH�³$EHUUDQW�9DOXH�&ODXVH´���)XUWKHU��
4XRLQH�DUJXHG�WKDW�XQGHU�WKH�$JUHHPHQW�� LW�FRXOG�DPHQG�WKH�WHUPV�RI�
WKH� $JUHHPHQW� ZLWKRXW� ILUVW� LQIRUPLQJ� WKH� 3ODWIRUP¶V� XVHUV� RI� VXFK�
FKDQJH��7KLV�ZDV�GXH�WR�FODXVHV�ZKLFK�VWDWHG�WKDW�WKH�$JUHHPHQW�³PD\
EH�FKDQJHG�DW�DQ\�WLPH�E\�>4XRLQH@´�DQG�WKDW�4XRLQH�FRXOG�FKDQJH�DQ\�
RI� WKH� WHUPV� ³IRU� DFFHVV� WR� RU� FRQWLQXHG� XVH� RI� VHUYLFHV�«� ZLWKRXW�
SURYLGLQJ�QRWLFH�RI�VXFK�FKDQJH´��WKH�³8QLODWHUDO�9DULDWLRQ�&ODXVHV´��

�� +RZHYHU�� WKH� &$� DJUHHG� ZLWK� WKH� 6,&&� WKDW� WKH� 8QLODWHUDO�
9DULDWLRQ� &ODXVHV� GLG� QRW� DOORZ� 4XRLQH� WR� FKDQJH� WKH� WHUPV� RI� WKH�
$JUHHPHQW�ZLWKRXW�ILUVW�QRWLI\LQJ�WKH�3ODWIRUP�XVHUV�RI�VXFK�FKDQJH��,W�
KHOG�WKDW�D�XVHU�KDG�WR�KDYH�UHDVRQDEOH�PHDQV�RI�NQRZLQJ�WKDW WKHUH�KDG�
EHHQ�D�PRGLILFDWLRQ�WR�WKH�WHUPV��DQG�ZKDW�WKDW�PRGLILFDWLRQ�ZDV��EHIRUH�
DQ\�VXFK�FKDQJH�FRXOG�KDYH�OHJDO�HIIHFW��:LWK�VXFK�NQRZOHGJH��WKH�XVHU�
FRXOG� WKHQ� GHFLGH� ZKHWKHU� LW� ZRXOG� FRQWLQXH� WR� XVH� WKH� 3ODWIRUP��
4XRLQH¶V� DFWLRQV� LQ� PHUHO\� XSORDGLQJ WKH� 5LVN� 'LVFORVXUH� 6WDWHPHQW�
RQWR� LWV�ZHEVLWH��ZLWKRXW�GRLQJ�PRUH��GLG�QRW�VXIILFH� WR�FRQVWLWXWH� WKH�
UHTXLVLWH�QRWLFH�

�� ,Q� DQ\� FDVH�� WKH� FODXVH� ZKLFK� VWDWHG� WKDW� FKDQJHV� ZRXOG� EH�
PDGH� ³ZLWKRXW� SURYLGLQJ� QRWLFH� RI� VXFK� FKDQJH´� FRQWHPSODWHG� WKDW�
4XRLQH�ZRXOG�WDNH�DFWLYH�VWHSV�WR�LQIRUP�LWV�XVHUV�RI�VXFK�FKDQJHV��DV�LW�
DOVR�VWDWHG�WKDW�FKDQJHV�ZRXOG�EH�³SRVWHG�RU�HPDLOHG´��7KH $JUHHPHQW�
DOVR�VHSDUDWHO\�SURYLGHG�WKDW�³>L@W�LV�WKH�UHVSRQVLELOLW\�RI�WKH�8VHU�WR�NHHS�
KLPVHOI�KHUVHOI�XSGDWHG�ZLWK�WKH�FXUUHQW�YHUVLRQ�RI�WKH�$JUHHPHQW´�± WKH�
&$�KHOG�WKDW�WKLV�FRQWHPSODWHG�WKDW�XVHUV�ZRXOG�KDYH�WKH�RSSRUWXQLW\�WR�
UHYLHZ� WKH�FKDQJHV� LQ� WKH� ILUVW�SODFH��ZKLFK� LQ� WXUQ�QHFHVVLWDWHG� WKHP�
EHLQJ�JLYHQ�QRWLFH�RI�WKHVH�FKDQJHV�

�� ,Q�DQ\�HYHQW��WKH�$EHUUDQW�9DOXH�&ODXVH�GLG�QRW�KDYH�WKH�HIIHFW�
4XRLQH�LQWHQGHG��,W�ZDV�DSSOLFDEOH�RQO\�ZKHQ�WKH�3ODWIRUP��EHFDXVH�RI�
³HPHUJHQF\�V\VWHP�PDLQWHQDQFH´�RU ³V\VWHP�IDLOXUH´��JHQHUDWHG�D�SULFH�
WKDW�ZDV�QRW�LQWHQGHG�E\�WKH�XVHU��+HUH��ZKLOH�WKH�SULFH�ZDV�DEQRUPDO��LW�
ZDV�FOHDUO\�LQWHQGHG�E\�%�&��LQ�DFFRUGDQFH�ZLWK�LWV�SURJUDPPLQJ��7KH�
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'LVSXWHG�7UDGHV�ZHUH�FRQFOXGHG�EDVHG�RQ�SULFHV�FRUUHFWO\ TXRWHG�E\�WKH�
7UDGLQJ� 6RIWZDUH� IRU� %�&��� DQG� PDUNHW� RUGHUV� WKDW� ZHUH� FRUUHFWO\
SODFHG�E\�WKH�3ODWIRUP�IRU�WKH�&RXQWHUSDUWLHV��)XUWKHU��³V\VWHP�IDLOXUH´�
KDG�EHHQ�GHILQHG�DV�VLWXDWLRQV�ZKHUH�RUGHUV�FRXOG�QRW�EH�SODFHG��WKLV�ZDV�
QRW�VXFK�D�VLWXDWLRQ�

��� 7HUPV�FRXOG�EH�LPSOLHG�LQWR�WKH�$JUHHPHQW�DOORZLQJ 4XRLQH�WR�
FDQFHO�WKH�7UDGHV

�� 4XRLQH�VRXJKW�WR� LPSO\ WKH�H[LVWHQFH�RI�WZR�DGGLWLRQDO�WHUPV�
LQWR� WKH�$JUHHPHQW� �WKDW�ZHUH�QRW�DOUHDG\�ZULWWHQ� LQ� WKH�$JUHHPHQW���
WKDW�4XRLQH�FRXOG�UHYHUVH�WUDGHV�H[HFXWHG�DW�DQ�DEQRUPDO�SULFH�UHVXOWLQJ
IURP�D�WHFKQLFDO�HUURU�RU�V\VWHP�IDLOXUH��DV�ZHOO�DV�WUDGHV�UHVXOWLQJ�IURP�
D�EUHDFK�RI�WKH�$JUHHPHQW��FROOHFWLYHO\��WKH�³3URSRVHG�,PSOLHG�7HUPV´���
+RZHYHU�� WKH� &$� UHMHFWHG� WKLV� DUJXPHQW� EHFDXVH� WKHVH� WHUPV�
FRQWUDGLFWHG�WKH�,UUHYHUVLEOH�$FWLRQ�&ODXVH��D�FODXVH�ZKLFK�ZDV�DFWXDOO\�
ZULWWHQ�LQ�WKH�$JUHHPHQW��

&� :KHWKHU�WKH�7UDGLQJ�&RQWUDFWV�ZHUH�LQYDOLGDWHG�E\�XQLODWHUDO�
RU�FRPPRQ�PLVWDNH

�� 4XRLQH�DOVR�DUJXHG�WKDW�WKHUH�ZDV�ERWK�XQLODWHUDO PLVWDNH�DQG�
FRPPRQ PLVWDNH�

�D� )LUVW�� WKHUH�ZDV�D�XQLODWHUDO�PLVWDNH�DW�FRPPRQ�ODZ WKDW�
DOORZHG� 4XRLQH� WR� YRLG� WKH� 7UDGLQJ� &RQWUDFWV�� 4XRLQH�
DOOHJHG� WKDW� WKH� &RXQWHUSDUWLHV� HQWHUHG� LQWR� WKH� 7UDGLQJ�
&RQWUDFWV� EDVHG� RQ� WZR� PLVWDNHQ� EHOLHIV�� WKDW� LW� ZDV�
QHFHVVDU\� WR� VHOO� LQ� UHVSRQVH� WR� WKH� PDUJLQ� FDOOV� WKH�
3ODWIRUP�PDGH�RQ�WKHP�� DQG�WKDW�WKH�SULFH�RI�WKH�'LVSXWHG�
7UDGHV�DFFXUDWHO\�UHSUHVHQWHG�WKH�WUXH�PDUNHW�YDOXH�RI�WKH�
(7+�UHODWLYH�WR�%7&�RQ�VXFK�GDWH��

� 0DUJLQ� WUDGHV�� ZKLFK� DUH� WUDGHV� HQWHUHG� LQWR� XVLQJ� ERUURZHG� IXQGV� �LQFOXGLQJ�
FU\SWRFXUUHQFLHV���LV�SHUPLWWHG�RQ�WKH�3ODWIRUP� )RU�PDUJLQ�WUDGHUV�ZLWK�ORDQV�IURP�
4XRLQH� WKH� DVVHWV� LQ� WKHLU� DFFRXQWV� VHUYHG� DV� WKH� FROODWHUDO� IRU� WKH� ORDQV�� ,I� WKH�
FROODWHUDO� LQ� WKH�PDUJLQ� WUDGHU¶V�DFFRXQW� IHOO�EHORZ�D�SUH�GHWHUPLQHG�SHUFHQWDJH�RI�
VXFK�ORDQ��D�³PDUJLQ�FDOO´�ZDV�WULJJHUHG�DQG�WKH�3ODWIRUP�ZRXOG�DXWRPDWLFDOO\�VHOO�WKH�
FU\SWRFXUUHQFLHV�EHLQJ�KHOG�E\�WKDW�WUDGHU�WR�PHHW�WKH�VKRUWIDOO�LQ�WKH�ORDQ��L�H���IRUFH�
FORVH� DQ� RSHQ� SRVLWLRQ��� 'XH� WR� WKH� ZD\� WKDW� WKH� 3ODWIRUP� ZDV� SURJUDPPHG��
DEQRUPDOO\�SULFHG�RUGHUV�RU�DQ�DEQRUPDOO\�WKLQ�RUGHU�ERRN�FRXOG�DIIHFW�ZKHWKHU�WKH�
FROODWHUDO� LQ�DFFRXQWV�KDG� IDOOHQ�EHORZ� WKH�SUH�GHWHUPLQHG�SHUFHQWDJH�� FDXVLQJ� WKH�
3ODWIRUP�WR�IRUFH�FORVH�WKH�PDUJLQ�WUDGHU¶V�SRVLWLRQV��DW�WKH�EHVW�DYDLODEOH�SULFH�RQ�WKH�
3ODWIRUP��
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�E� 6HFRQG��WKHUH�ZDV�D�XQLODWHUDO�PLVWDNH�DW�HTXLW\��JLYHQ�WKDW�
%�&��H[SORLWHG�WKH�&RXQWHUSDUWLHV¶�PLVWDNH�DV�WR�WKH�SULFH��

�F� $OWHUQDWLYHO\�� 4XRLQH� DUJXHG� WKDW� %�&�� DQG� WKH�
&RXQWHUSDUWLHV�VKDUHG�D�FRPPRQ�PLVWDNH DV�WR�WKH�SULFH��

�� +RZHYHU�� WKH� &$� IRXQG� WKDW� WKHUH� ZDV� QHLWKHU� XQLODWHUDO�
PLVWDNH��HLWKHU�LQ�FRPPRQ�ODZ�RU�HTXLW\���QRU�FRPPRQ�PLVWDNH�KHUH��
7KH� &$� ILUVW� UHLWHUDWHG� WKDW� D� XQLODWHUDO PLVWDNH� LQ� FRQWUDFW� KDSSHQV�
ZKHQ� RQH SDUW\� NQRZV WKDW� WKH� RWKHU� SDUW\� HQWHUHG� LQWR� WKH� FRQWUDFW�
EHFDXVH�LW�ZDV�PLVWDNHQ�DERXW�D�IXQGDPHQWDO WHUP RI�WKH�FRQWUDFW��VXFK�
DV�WKH�SULFH��&RQYHUVHO\��D�FRPPRQ PLVWDNH�KDSSHQV�ZKHQ�ERWK SDUWLHV�
VKDUH�D�PLVWDNH�DERXW�WKH�WHUPV�RI�WKH�FRQWUDFW��

�� 7KHUH� DUH� DOVR� WZR� W\SHV� RI� XQLODWHUDO� PLVWDNH�� 8QLODWHUDO�
PLVWDNH�DW FRPPRQ�ODZ UHTXLUHV�WKDW�WKH�QRQ�PLVWDNHQ�SDUW\�KDYH�DFWXDO
NQRZOHGJH�WKDW�WKH�RWKHU�SDUW\�KDG�PLVWDNHQ�D�WHUP�RI�WKH�FRQWUDFW��,Q�
FRQWUDVW��XQLODWHUDO�PLVWDNH�DW HTXLW\ GRHV�QRW�UHTXLUH�DFWXDO�NQRZOHGJH�
E\�WKH�QRQ�PLVWDNHQ�SDUW\��,QVWHDG��WKH�TXHVWLRQ�LV�ZKHWKHU�D�UHDVRQDEOH�
SHUVRQ�LQ�WKH�SRVLWLRQ�RI�WKH�QRQ�PLVWDNHQ�SDUW\�ZRXOG�KDYH�NQRZQ RI�
WKH�PLVWDNH��L�H��FRQVWUXFWLYH NQRZOHGJH���7KH�QRQ�PLVWDNHQ�SDUW\�PXVW�
DOVR�KDYH�DFWHG�XQFRQVFLRQDEO\�LQ�WKH�ODWWHU�VLWXDWLRQ�

��� 8QLODWHUDO�PLVWDNH�

�� %HIRUH� GHFLGLQJ�ZKHWKHU� DQG� KRZ� WKH� GRFWULQHV� RI� XQLODWHUDO�
PLVWDNH�VKRXOG�DSSO\�WR�FRQWUDFWV�PDGH�E\�FRPSXWHULVHG�WUDGLQJ�V\VWHPV�
DQG�DOJRULWKPV��WKH�&$�ILUVW�KDG�WR�FRQVLGHU�ZKHWKHU�WKHUH�FRXOG�EH�D�
YDOLG� FRQWUDFW� LQ� VXFK� VLWXDWLRQV�� ,Q� VXFK� FDVHV�� WKH�SDUWLHV�ZRXOG�QRW�
NQRZ� EHIRUHKDQG� WKDW� D� FRQWUDFW� �LQ� WKLV� FDVH� WKH� 7UDGLQJ�&RQWUDFWV��
ZRXOG� EH HQWHUHG� LQWR�� RU� WKH� VSHFLILF� WHUPV� RQ� ZKLFK� VXFK� FRQWUDFW�
ZRXOG�EH�FRQFOXGHG��KHUH��WKH�SULFH���EXW�ZRXOG�QRQHWKHOHVV�EH�FRQWHQW�
WR�DELGH�E\�ZKDW�WKH�UHOHYDQW�DOJRULWKPV�GLG��VR�ORQJ�DV�LW�ZDV�ZLWKLQ�WKH�
DPELW�RI�WKHLU�SURJUDPPHG�SDUDPHWHUV�

�� 7KH�FRXUW�WKXV�ILUVW�FRQVLGHUHG�WKH�PRUH�IXQGDPHQWDO�TXHVWLRQ�
RI�KRZ�VXFK�FRQWUDFWV�ZHUH�IRUPHG��,W�FRPSDUHG�WKH�7UDGLQJ�&RQWUDFWV�
ZLWK�WKH�DXWRPDWHG�HOHFWURQLF�FRQWUDFWLQJ�SURFHVV�IRXQG�LQ�WKH�LQVXUDQFH�
LQGXVWU\��(VVHQWLDOO\��DXWRPDWHG�FRQWUDFWLQJ�DOORZV�LQVXUDQFH�EURNHUV�WR�

� *HQHUDOO\��WKHUH�DUH�GLIIHUHQW�UXOHV�DQG�UHPHGLHV�ZKHQ�RQH�DUJXHV�D�FODLP�LQ�³ODZ´�
YHUVXV�LQ�³HTXLW\�´�
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UHFHLYH� TXRWDWLRQV� DXWRPDWLFDOO\ FDOFXODWHG� IURP� D� VHW� RI� SUH�
SURJUDPPHG�FULWHULD��L�H�� D�GHWHUPLQLVWLF�DOJRULWKP��IURP�LQVXUHUV��DQG�
HQWHU�LQWR�FRQWUDFWV�JHQHUDWHG�IURP�WKHVH�TXRWDWLRQV��6XFK�DXWRPDWLFDOO\�
JHQHUDWHG� FRQWUDFWV� KDYH� EHHQ� GHHPHG� YDOLG� E\� WKH� (QJOLVK� FRXUWV�
GHVSLWH�WKH�SDUWLHV�QRW�NQRZLQJ�WKH�WHUPV�RI�WKH�FRQWUDFW�EHIRUH�LW�ZDV�
HQWHUHG�LQWR��

�� 6LPLODUO\��WKH�&$�KHOG�WKDW�D�FRQWUDFW�FDQ�EH�IRUPHG�ZKHQ�DQ�
RIIHU�PDGH�E\�RQH�DOJRULWKP�LV�DFFHSWHG�E\�DQRWKHU��,Q�WKLV�UHJDUG��WKH�
&$� UHMHFWHG� ZKDW� LW� FDOOHG� 4XRLQH¶V� ³DUWLILFLDO´� DUJXPHQW� WKDW� WKH�
PLVWDNH�VKRXOG�EH�DQDO\VHG�WKURXJK�WKH�OHQV�RI�WUDGHUV�KDYLQJ�D�IDFH�WR�
IDFH�QHJRWLDWLRQ�RQ�WKH�³IORRU�RI�WKH�H[FKDQJH´��,QVWHDG��WKH�&$�DJUHHG�
ZLWK� WKH�6,&&�WKDW�ZKHUH�FRQWUDFWV�DUH�PDGH�E\�ZD\�RI GHWHUPLQLVWLF�
DOJRULWKPV�� DQ\� DQDO\VLV� FRQFHUQLQJ� NQRZOHGJH� RI� D� PLVWDNH� RU�
XQFRQVFLRQDEO\�WDNLQJ�DGYDQWDJH�RI�RQH�PXVW�EH�GRQH�E\�UHIHUHQFH�WR�
WKH�SURJUDPPHU¶V �RU�WKH�SHUVRQ�UXQQLQJ�WKH�DOJRULWKP¶V��VWDWH�RI�PLQG��

�� ,Q� DGGLWLRQ�� WKH� UHOHYDQW� WLPH� IUDPH� IRU� DVVHVVLQJ� WKH�
SURJUDPPHU¶V�NQRZOHGJH�ZRXOG�EH�IURP�WKH�SRLQW�RI�SURJUDPPLQJ�XS�
WR� WKH� SRLQW WKDW� WKH� UHOHYDQW� FRQWUDFW� LV� IRUPHG�� 7KLV� DFFRXQWV� IRU�
VLWXDWLRQV�ZKHUH� D� SURJUDPPHU�ZKR�GLG�QRW� FRQWHPSODWH� WKH� UHOHYDQW�
PLVWDNH�DW� WKH�SRLQW�RI�SURJUDPPLQJ�FDPH� WR� OHDUQ�RI� LW�VXEVHTXHQWO\�
EHIRUH� WKH� FRQWUDFW� ZDV� IRUPHG�� DQG� \HW� DOORZHG� WKH� DOJRULWKP� WR�
FRQWLQXH�UXQQLQJ��LQWHQGLQJ�WKHUHE\�WR�WDNH�DGYDQWDJH�RI�WKH�PLVWDNH��

�� 7KXV� WKH�LQTXLU\�VKRXOG�EH��ZKHQ�SURJUDPPLQJ�WKH�DOJRULWKP��
ZDV�WKH�SURJUDPPHU GRLQJ�VR�ZLWK�DFWXDO�RU�FRQVWUXFWLYH�NQRZOHGJH RI�
WKH�IDFW�WKDW�WKH�UHOHYDQW�RIIHU�ZRXOG�RQO\�HYHU�EH�DFFHSWHG�E\�D�SDUW\�
RSHUDWLQJ� XQGHU� D� PLVWDNH�� DQG� ZDV� WKH� SURJUDPPHU� DFWLQJ� WR WDNH�
DGYDQWDJH RI�VXFK�D�PLVWDNH"

�� $SSO\LQJ� WKH� DERYH� SULQFLSOHV�� WKH� &$� KHOG� WKHUH� ZDV� QR�
XQLODWHUDO�PLVWDNH�KHUH��ZKHWKHU�DW�FRPPRQ�ODZ�RU�HTXLW\�

�D� 1R�0LVWDNH

�� 7KH�&$�KHOG�WKDW�WKH�'LVSXWHG�7UDGHV��DQG�WKH�WUDGLQJ�SULFH�RI�
WKH� FU\SWRFXUUHQFLHV�� ZHUH� D� UHVXOW� RI� WKH� GHWHUPLQLVWLF� DOJRULWKPV�
GHSOR\HG�E\�%�&���7KHVH�DOJRULWKPV�KDG�DFWHG H[DFWO\�DV�WKH\�KDG�EHHQ�
SURJUDPPHG� WR� DFW�� ,Q� IDFW�� WKH� DFWXDO� PLVWDNH� KHUH� ZDV D� PLVWDNHQ�
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DVVXPSWLRQ� RQ� WKH� SDUW� RI� WKH�&RXQWHUSDUWLHV DV� WR� KRZ� WKH� 3ODWIRUP�
RSHUDWHG�� 7KH\� KDG� DVVXPHG� WKDW� WKH� 3ODWIRUP� ZRXOG� HLWKHU� DOZD\V�
RSHUDWH� DV� LQWHQGHG�� RU� WKHUH� ZRXOG� EH� DGHTXDWH� V\VWHPV� WR� SUHYHQW�
WUDGLQJ� IURP�FRQWLQXLQJ� LI� WKH�3ODWIRUP�RSHUDWLRQV�GHYLDWHG� IURP� WKLV�
DVVXPHG�VWDWH��+RZHYHU��WKLV�ZDV�D�PLVWDNHQ�DVVXPSWLRQ�RQO\�DV�WR�WKH�
FLUFXPVWDQFHV XQGHU�ZKLFK�WKH�7UDGLQJ�&RQWUDFWV�ZRXOG�EH�FRQFOXGHG��
QRW�DV�WR�D IXQGDPHQWDO�WHUP�RI�WKH�FRQWUDFWV��

�E� 1R�.QRZOHGJH

�� 7KH� &$� DOVR� KHOG� WKDW� %RRQHQ� GLG� QRW� KDYH� DFWXDO� RU�
FRQVWUXFWLYH�NQRZOHGJH�RI�WKH�IDFW�WKDW�WKH�SULFH�RI�WKH�'LVSXWHG�7UDGHV�
GLG�QRW�DFFXUDWHO\�UHSUHVHQW�WKH�WUXH�PDUNHW�YDOXH�RI�WKH�(7+�UHODWLYH�WR�
%7&�RQ VXFK�GDWH��$V�SURJUDPPHU�RI�%�&�¶V�DOJRULWKP��%RRQHQ�ZRXOG�
KDYH� KDG� WR� IRUHVHH� D ³SHUIHFW� VWRUP� RI� HYHQWV´� WKDW� EHJDQ� ZLWK� WKH�
SUREOHPV�ZLWK�4XRLQH¶V�RZQ�DOJRULWKP��DQG�HQGHG�ZLWK� WKH�'LVSXWHG�
7UDGHV�EHLQJ�FRQFOXGHG�DW� WKH�'HHS�3ULFH� IRU�KLP� WR�KDYH�KDG�� RU�EH�
WDNHQ�WR�KDYH�KDG��WKLV�NQRZOHGJH��7KHUH�ZDV�QR�HYLGHQFH�WKDW�KH�KDG�
HYHU�FRQWHPSODWHG�DQ\WKLQJ�RI�WKH�VRUW��,QGHHG��EDVHG�RQ�WKH�HYLGHQFH��
%RRQHQ�KDG�QHYHU�FRQVLGHUHG�WKDW�WKHUH�ZDV�D�UHDO SRVVLELOLW\�RI�RUGHUV�
SODFHG�RQ�WKH�3ODWIRUP�EHLQJ�ILOOHG�DW WKH�GHHS�SULFHV��%RRQHQ�DOVR�GLG�
QRW�NQRZ�RI�WKH�JOLWFKHV�FDXVLQJ�WKH�LOOLTXLGLW\�RQ�WKH�3ODWIRUP�XQWLO�DIWHU�
WKH�'LVSXWHG�7UDGHV�KDG�EHHQ�WUDQVDFWHG�

�F� 1R�7DNLQJ�$GYDQWDJH

�� ,Q�DQ\�HYHQW��WKH�&$�DJUHHG�ZLWK�WKH�6,&&�WKDW�WKHUH�ZDV�QR�
VLQLVWHU�PRWLYH�EHKLQG 0U�%RRQHQ�SURJUDPPLQJ�WKH�7UDGLQJ�6RIWZDUH�
ZLWK�WKH�'HHS�3ULFH��+H�KDG�QRW�SURJUDPPHG�LW�ZLWK�HLWKHU�WKH�DZDUHQHVV�
RU�WKH�LQWHQWLRQ�WR�WDNH�DGYDQWDJH�RI�D�PLVWDNHQ�ELG�E\�D�FRXQWHUSDUW\�RU�
WR�HQWHU�LQWR�D�FRQWUDFW�RQ�WKDW�EDVLV��)ROORZLQJ�IURP�WKH�SULQFLSOHV�VWDWHG�
DERYH��WKH�UHOHYDQW�LQTXLU\�ZRXOG�EH��ZKHQ�SURJUDPPLQJ�WKH�7UDGLQJ�
6RIWZDUH�ZLWK�WKH�GHHS�SULFHV��ZDV�WKH�SURJUDPPHU�GRLQJ�VR�ZLWK�DFWXDO�
RU� FRQVWUXFWLYH� NQRZOHGJH� RI� WKH� IDFW� WKDW� VHOO� RUGHUV� DW� WKRVH� SULFHV�
ZRXOG�RQO\�HYHU�EH�DFFHSWHG�E\�D�SDUW\�RSHUDWLQJ�XQGHU�D�PLVWDNH�DQG�
ZDV�WKH�SURJUDPPHU�DFWLQJ�WR�WDNH�DGYDQWDJH�RI�WKDW�PLVWDNH"�7KH�&$�
KHOG�WKDW�WKH�DQVZHU�ZDV�QR�
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��� &RPPRQ�PLVWDNH

�� 4XRLQH�DOVR�DUJXHG�WKDW�%�&��DQG�WKH�&RXQWHUSDUWLHV�VKDUHG�D�
FRPPRQ�PLVWDNH�WR�WKH�SULFH�RI�WKH�'LVSXWHG�7UDGHV��7KH�&$�TXLFNO\�
GLVPLVVHG�WKLV�DUJXPHQW�DV�ZHOO��DV WKHUH�ZDV�QR�PLVWDNH�RQ�%�&�¶V�SDUW��
%�&�� KDG� SODFHG� LWV� VHOO� RUGHUV� IRU� (7+� DW� DURXQG� WKH� 'HHS� 3ULFH�
EHFDXVH� WKH� LQWHQWLRQDOO\�SUH�SURJUDPPHG�GHHS�SULFH�RI����%7&� WR���
(7+�KDG�WDNHQ�HIIHFW�

'� :KHWKHU %�&��ZDV�XQMXVWO\�HQULFKHG

�� 4XRLQH� FODLPHG� LW� ZDV� HQWLWOHG� WR� FDQFHO� WKH� WUDGH� EHFDXVH�
%�&��KDG�EHHQ�XQMXVWO\�HQULFKHG�GXH�WR�WKH�PLVWDNH��DW�WKH�H[SHQVH�RI�
WKH�&RXQWHUSDUWLHV�DQG�RU�4XRLQH��7KH�&$�VWDWHG�WKDW�IRU�DQ�DFWLRQ�LQ�
XQMXVW�HQULFKPHQW� WR�VXFFHHG� WKHUH�PXVW�EH�D�EHQHILW� UHFHLYHG�E\� WKH�
GHIHQGDQW�� WKH� EHQHILW� PXVW� EH� DW� WKH� FODLPDQW¶V� H[SHQVH�� DQG� WKH�
GHIHQGDQW¶V�HQULFKPHQW�PXVW�EH�XQMXVW��,Q�WKLV�FDVH��WKH�&$�KHOG�WKHUH�
ZDV�QRWKLQJ�³XQMXVW´�DERXW� WKH�VLWXDWLRQ��7KH�7UDGLQJ�&RQWUDFWV�ZHUH�
QRW� LQYDOLGDWHG� E\� DQ\� PLVWDNH�� 0RUHRYHU�� DQ� HQULFKPHQW� FDQQRW� EH�
³XQMXVW´�LI�LW�ZDV�WKH UHVXOW�RI�D�YDOLG�FRQWUDFW�EHWZHHQ�WKH�SDUWLHV�

(� :KHWKHU�4XRLQH�KHOG�WKH�FU\SWRFXUUHQFLHV�RQ�WUXVW�IRU�%�&�

�� 7R�FUHDWH�D�WUXVW��WKUHH�WKLQJV�PXVW�H[LVW��DQ�LQWHQWLRQ�WR�FUHDWH�
D WUXVW��D�SURSHUW\�WR�EH�SODFHG�RQ�WUXVW��DQG�D�EHQHILFLDU\�RI�WKH�WUXVW��
7KH�&$�GLG�QRW�KDYH�WR�GHFLGH�ZKHWKHU�FU\SWRFXUUHQF\�ZDV�D�VSHFLHV�RI�
SURSHUW\�WKDW�FRXOG�EH�KHOG�RQ�WUXVW��JLYHQ�LWV�ILQGLQJ�WKDW�WKHUH�ZDV�QR�
LQWHQWLRQ�WR�FUHDWH�D�WUXVW��

�� 7KH� 6,&&� KDG� IRXQG� WKDW� 4XRLQH¶V� VHSDUDWLRQ� RI�
FU\SWRFXUUHQFLHV� LQ� GLIIHUHQW� DFFRXQWV� ZDV� D� ³GHFLVLYH� IDFWRU´� LQ�
LQIHUULQJ�LQWHQW�WR�FUHDWH�D�WUXVW��DV�LW�LQGLFDWHG�WKDW�4XRLQH�FODLPHG�QR�
WLWOH�WR�WKH�XVHU¶V�DVVHWV�DQG�DFNQRZOHGJHG�WKDW�LW�ZDV�KROGLQJ�WKHP�IRU�
WKH�XVHU�ZKR�FRXOG�GHPDQG�ZLWKGUDZDO�DW�DQ\�WLPH��+RZHYHU��WKH�&$�
KHOG� WKDW� WKH�PHUH� IDFW� WKDW�4XRLQH¶V� DVVHWV�ZHUH� VHJUHJDWHG� IURP� LWV�
FXVWRPHUV¶�FRXOG�QRW��LQ�DQG�RI�LWVHOI��OHDG�WR�WKH�FRQFOXVLRQ�WKDW�WKHUH�
ZDV� D� WUXVW�� ,Q� DQ\� HYHQW�� WKH� ZD\� WKH� %7&� ZDV� VWRUHG� E\� 4XRLQH�
VXJJHVWV�WKDW�WKHUH�ZDV�LQ�IDFW��QR�VHJUHJDWLRQ�
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,,,� 0LQRULW\¶V�'LVVHQW

�� ,Q� FRQWUDVW� WR� WKH�PDMRULW\� RSLQLRQ�� WKH�PLQRULW\� �0DQFH� ,-�
IRXQG� WKDW� WKHUH�ZDV� LQGHHG� D� XQLODWHUDO�PLVWDNH� DW� HTXLW\��+RZHYHU��
0DQFH� ,- FRQFHSWXDOLVHG� XQLODWHUDO� PLVWDNH� DW� HTXLW\� GLIIHUHQWO\�� WKH�
PLVWDNH�QHHG�QRW�EH�DV�WR�D�IXQGDPHQWDO�WHUP�RI�WKH�FRQWUDFW�LI LW�ZDV�
VXIILFLHQWO\�IXQGDPHQWDO�WR�MXVWLI\�MXGLFLDO�LQWHUYHQWLRQ��

�� 0DQFH�,-�IXUWKHU�VWDWHG�WKDW�WKH�ODZ�RI�XQLODWHUDO�PLVWDNH�VKRXOG�
QRW�EH�DSSOLHG�LQ�D�PDQQHU�WKDW OHIW�RXW�RI�FRQVLGHUDWLRQ�FLUFXPVWDQFHV�
QRUPDOO\�FHQWUDO�WR�LWV�DSSOLFDWLRQ��VLPSO\�EHFDXVH�SDUWLHV�HQWUXVWHG�WKHLU�
GHDOLQJV�WR�FRPSXWHUV�ZKLFK�FRXOG�KDYH�QR�VXFK�FRQVFLRXVQHVV��7KH�ODZ�
KDG� WR� EH� DGDSWHG� WR� WKH� QHZ�ZRUOG� RI� DOJRULWKPLF� SURJUDPPHV� DQG�
DUWLILFLDO�LQWHOOLJHQFH��LQ�D�ZD\�ZKLFK�JDYH�ULVH�WR�WKH�UHVXOWV�WKDW�UHDVRQ�
DQG�MXVWLFH�ZRXOG�OHDG�RQH�WR�H[SHFW��7KXV��WKHUH�ZDV�QRWKLQJ�VXUSULVLQJ�
DERXW�WKH�ODZ�DSSO\LQJ�D�WHVW�ZKLFK�DVNHG�ZKDW�DQ�KRQHVW�DQG�UHDVRQDEOH�
WUDGHU� ZRXOG� KDYH� XQGHUVWRRG�� JLYHQ� NQRZOHGJH� RI� WKH� SDUWLFXODU�
FLUFXPVWDQFHV��L�H�� 4XRLQH¶V�SURSRVHG�WHVW��

�� 0DQFH�,- DOVR�QRWHG�WKDW�WKH�6,&&¶V�GHFLVLRQ�RPLWWHG�D�XVXDOO\�
LPSRUWDQW�HOHPHQW�LQ�DQ\�DSSUDLVDO�RI�VXFK�D�VLWXDWLRQ��QDPHO\��DV�KHUH���
ZKHWKHU� WKHUH�ZDV�DQ\WKLQJ�GUDVWLFDOO\�XQXVXDO�DERXW� WKH� VXUURXQGLQJ�
FLUFXPVWDQFHV�RU� WKH�VWDWH�RI�WKH�PDUNHW� WR�H[SODLQ�RQ�D�UDWLRQDO�EDVLV�
ZK\� VXFK� DEQRUPDO� SULFHV� FRXOG� RFFXU�� RU�ZKHWKHU� WKH� RQO\� SRVVLEOH�
FRQFOXVLRQ�ZDV�WKDW�VRPH�IXQGDPHQWDO�HUURU�KDG�WDNHQ�SODFH��JLYLQJ�ULVH�
WR� WUDQVDFWLRQV� ZKLFK� WKH� RWKHU� SDUW\� FRXOG� QHYHU� UDWLRQDOO\� KDYH�
FRQWHPSODWHG�RU�LQWHQGHG�

�� +HUH��DQ\�UHDVRQDEOH�WUDGHU�ZRXOG�DW�RQFH�KDYH�LGHQWLILHG��DV�
%�&��GLG� LGHQWLI\��D� IXQGDPHQWDO�FRPSXWHU� V\VWHP�EUHDNGRZQ�DV� WKH�
FDXVH�RI�WKH�WUDQVDFWLRQV��ZKLFK�FRXOG�EH�UHFWLILHG�ZLWKRXW�GHWULPHQW�WR�
%�&��RU�RWKHU�WKLUG�SDUWLHV��7KH�FRQVLGHUDWLRQV�ZHLJKLQJ�LQ�IDYRXU�RI�
UHYHUVDO�RI�WKH�WUDQVDFWLRQV�RXWZHLJKHG�DQ\�HUURUV�RU�IDXOWV�ZKLFK�OHG�WR�
WKDW�EUHDNGRZQ�

�� 0DQFH� ,- DOVR� GLVFXVVHG� WKH� UROH� RI� WKH� FRQFHSW� RI�
XQFRQVFLRQDELOLW\��VWDWLQJ�WKDW�XQFRQVFLRQDELOLW\ �LQ�EULQJLQJ�DERXW�WKH�
WUDQVDFWLRQV��VKRXOG�QRW�KDYH�D�UROH�LQ�WKLV�QRYHO�VLWXDWLRQ��+RZHYHU��WR�
WKH� H[WHQW� WKDW� WKH� FRQFHSW� PLJKW� EH� UHOHYDQW�� LW� ZDV� FOHDUO\�
XQFRQVFLRQDEOH�LQ�WKLV�FRQWH[W�RI�XQLODWHUDO�PLVWDNH�IRU�D�WUDGHU�WR�UHWDLQ�
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WKH�EHQHILW�RI�WUDQVDFWLRQV�ZKLFK�KH�ZRXOG�± DQG�GLG�± DW�RQFH�UHFRJQLVH�
DV�GXH�WR�VRPH�PDMRU�HUURU�DV�VRRQ�DV�KH�FDPH�WR�OHDUQ�RI�WKHP�

,9� ,PSOLFDWLRQV

�� )LUVW� WKH�PDMRULW\�FRQILUPHG��DQG�WKH�GLVVHQW�GLG�QRW�DSSHDU�WR�
GLVDJUHH�� WKDW� FRQWUDFWV� IRUPHG� WKURXJK� GHWHUPLQLVWLF� DOJRULWKPV� DUH�
YDOLG�� 7KH� IROORZ�XS� TXHVWLRQ� LV� ZKHWKHU� WKH� PDMRULW\¶V� UHDVRQLQJ�
DSSOLHV� WR� DOJRULWKPV� FDSDEOH� RI�PDFKLQH� RU� ³GHHS´� OHDUQLQJ� �WHUPHG�
ORRVHO\�DV�DUWLILFLDO�LQWHOOLJHQFH�RU�³$,´�KHUH���7KH�LVVXH�LV�WKDW�VXFK�$,�
FDQ�PDNH� LWV RZQ�GHFLVLRQV��ZLWKLQ�FHUWDLQ�EURDG�SDUDPHWHUV���DV� LW� LV�
SURJUDPPHG� WR� FRQWLQXDOO\� ³OHDUQ´� IURP� GDWD� LQSXW� DQG� PRGLI\� LWV�
GHFLVLRQ�PDNLQJ� EHKDYLRXU�� 6LQFH� LW� FDQ PRGLI\� LWV� GHFLVLRQ�PDNLQJ�
EHKDYLRXU��ORJLFDOO\�VXFK�$,�ZRXOG�QRW�EH�FRQVLGHUHG�GHWHUPLQLVWLF��LQ�
WKH�VHQVH�XVHG�E\�WKH�PDMRULW\��,W�WKXV�IROORZV�WKDW�LQ�FDVHV�ZKHUH�WKH�$,�
KDV�PRGLILHG�LWV�GHFLVLRQ�PDNLQJ�EHKDYLRXU��LW�PD\�QR�ORQJHU�UHIOHFW�WKH�
LQWHQW�RI LWV�SURJUDPPHUV��KHQFH�DJUHHPHQWV�IRUPHG�E\� LW�PD\�QRW�ILW�
ZLWKLQ�WKLV�DQDO\VLV��

�� $� UHODWHG TXHVWLRQ�ZRXOG� DOVR�EH��ZKHUH�$,� FDQ� ³OHDUQ´� DQG�
PRGLI\�LWV�EHKDYLRXU��ZKR�VKRXOG�EH�KHOG�UHVSRQVLEOH�IRU�ZKDW�WKH�$,�
VXEVHTXHQWO\�GRHV"�)RU�H[DPSOH��DVVXPH�DQ�$, FKDWERW�ZDV�UHOHDVHG�RQ�
VRFLDO�PHGLD�EHFDXVH� LWV�SURJUDPPHUV� LQWHQGHG� LW� WR� LQWHUDFW�ZLWK�DQG�
OHDUQ� IURP�RWKHU�XVHUV��+RZHYHU�� WKH� FKDWERW� LQVWHDG� OHDUQV RIIHQVLYH�
UHPDUNV� IURP� WKHVH� XVHUV�� ,Q� VXFK� FDVHV�� ZRXOG� WKH� SURJUDPPHUV� EH�
UHVSRQVLEOH�IRU�LWV�EHKDYLRXU��DV�WKH\�LQWHQGHG�IRU�WKH�FKDWERW�WR�OHDUQ�
DXWRQRPRXVO\"�2U�VKRXOG�UHVSRQVLELOLW\� OLH�ZLWK� WKH�XVHUV�ZKR�WDXJKW�
WKH�FKDWERW�VXFK�EHKDYLRXU"

�� 6HFRQG��ZKHWKHU�FU\SWRFXUUHQF\�FDQ�EH�KHOG�RQ�WUXVW�UHPDLQV�
DQ�RSHQ�TXHVWLRQ��7KH�&$�QRWHG�WKDW�WKHUH�ZDV�PXFK WR�FRPPHQG�WKH�
YLHZ�WKDW�FU\SWRFXUUHQFLHV�FDQ�EH�DVVLPLODWHG�LQWR�WKH�JHQHUDO�FRQFHSWV�
RI�SURSHUW\��+RZHYHU��WKH�GLIILFXOW\�RI�WKH�SUHFLVH�QDWXUH�RI�WKH�SURSHUW\�
UHPDLQV�� ,Q� FRPLQJ� WR� WKLV� FRQFOXVLRQ�� WKH�&$� FDQYDVVHG� FDVHV� IURP�
RWKHU� MXULVGLFWLRQV� WKDW� KDG� DFFHSWHG� FU\SWRFXUUHQF\� DV� SURSHUW\�� EXW�
QRWHG�WKDW�WKH\�KDG�QRW�SLQQHG�GRZQ�WKH�H[DFW�QDWXUH�RI�WKH�SURSHUW\��,W�
DOVR� QRWHG� WKDW� ZKLOH� DFDGHPLF� FRPPHQWDWRUV� EURDGO\� DJUHH� WKDW�
FU\SWRFXUUHQFLHV�FDQ�EH�SURSHUW\��WKHUH�ZDV�VWLOO�PXFK�GLVDJUHHPHQW�RQ�
LWV�H[DFW�QDWXUH��



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

���

�� /DVWO\�� WKHUH� LV� YDOXH� LQ� FRQVLGHULQJ� WKH� GLVVHQWLQJ� RSLQLRQ��
:KLOH�WRR�PXFK�MXGLFLDO�IOH[LELOLW\�FDQ�OHDG�WR�XQFHUWDLQW\�LQ�FRPPHUFLDO�
WUDQVDFWLRQV�� WKHUH� DUH� VRPH� FDVHV� ZKHUH� MXVWLFH� DQG� IDLUQHVV� VKRXOG�
SUHYDLO�� )RU� H[DPSOH�� LI� �DV� WKH� GLVVHQW� VXJJHVWHG�� WKH� PLVWDNH� ZDV�
FDXVHG� E\� KDFNHUV� GHSULYLQJ� WKH� 3ODWIRUP� RI� DFFHVV� WR� WKH� H[WHUQDO�
PDUNHW� GDWD�� DQG� QRW� EHFDXVH� RI� DQ� RYHUVLJKW� RQ� 4XRLQH¶V� SDUW�� WKH�
PDMRULW\¶V�DSSURDFK�PD\�QRW�KDYH�OHG�WR�D�MXVW�RXWFRPH�
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