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6XSUHPH�&RXUW�&DVH�6XPPDU\��+DQ�)DQJ�*XDQ�Y�3XEOLF�3URVHFXWRU

>����@���6/5�������>����@�6*&$���
&RXUW�RI�$SSHDO�RI�6LQJDSRUH
6XQGDUHVK�0HQRQ�&-� $QGUHZ�3KDQJ�%RRQ�/HRQJ�-$��6WHYHQ�&KRQJ�-$
���)HEUXDU\�����

/(( .ZDQJ�&KLDQ

&ODVV�RI�������-'���6FKRRO�RI�/DZ��6LQJDSRUH�0DQDJHPHQW�8QLYHUVLW\

,� ([HFXWLYH�6XPPDU\

� ,Q�+DQ�)DQJ�*XDQ�Y�3XEOLF�3URVHFXWRU >����@�6*&$�����WKH�
&RXUW� RI� $SSHDO� �³&$´�� FODULILHG� WKH� ODZ� UHJDUGLQJ� ³LPSRVVLEOH�
DWWHPSWV´�� ZKLFK� DUH� DWWHPSWV� WR� FRPPLW� DQ� RIIHQFH� WKDW� FRXOG� QRW�
SRVVLEO\�KDYH�EHHQ�FRQVXPPDWHG�LQ�WKH�FLUFXPVWDQFHV� 7KH�DFFXVHG�+DQ�
)DQJ�*XDQ��³+DQ´��ZDV�FKDUJHG ZLWK�WKH�FDSLWDO�FKDUJH�RI�DWWHPSWLQJ
WR�SRVVHVV�RQH�EXQGOH�FRQWDLQLQJ�QRW�OHVV�WKDQ������J�RI�GLDPRUSKLQH�
�DOVR�NQRZQ�DV�KHURLQ��IRU�WKH�SXUSRVH�RI�GUXJ�WUDIILFNLQJ��DQ�RIIHQFH�
XQGHU�VHFWLRQ������D��UHDG�ZLWK�VHFWLRQ������DQG�VHFWLRQ����RI�WKH�0LVXVH�
RI�'UXJV�$FW��&DS�����������5HY�(G���³0'$´���

� +DQ�ZDV�FRQYLFWHG�IROORZLQJ�WULDO�LQ�WKH�+LJK�&RXUW��³+&´���
$V�KH� KDG� QRW� EHHQ� LVVXHG� D� FHUWLILFDWH� RI� VXEVWDQWLYH� DVVLVWDQFH� �IRU�
DVVLVWLQJ� RIILFHUV� LQ� GLVUXSWLQJ� GUXJ� WUDIILFNLQJ� DFWLYLWLHV� ZLWKLQ RU�
RXWVLGH�6LQJDSRUH�DIWHU�WKHLU�DUUHVW��E\�WKH�3XEOLF�3URVHFXWRU��DQG�KH�ZDV�
QRW� IRXQG� WR� EH� D� PHUH� FRXULHU�� WKH� PDQGDWRU\� GHDWK� VHQWHQFH� ZDV�
LPSRVHG�XSRQ�KLP�� +DQ�DSSHDOHG��+H�DUJXHG��DPRQJ�RWKHU�WKLQJV��WKDW�
KH�KDG�QRW�DFWXDOO\�RUGHUHG�GLDPRUSKLQH IURP�KLV�GUXJ�VXSSOLHU��EXW�KDG�
RQO\� RUGHUHG� ���J� RI� NHWDPLQH DQG� ��J� RI� ³,FH´� �D� VWUHHW� QDPH� IRU�
PHWKDPSKHWDPLQH���

� 7KH�FRXUWV�KDYH�WKH�GLVFUHWLRQ�WR�VHQWHQFH�DQ�RIIHQGHU�WR�OLIH�LPSULVRQPHQW��LQVWHDG�
RI�WKH�GHDWK�SHQDOW\��LI�WKH�RIIHQGHU�ZDV�IRXQG�WR�EH�PHUHO\�D�FRXULHU�XQGHU�VHFWLRQ�
��%����D�� RI� WKH� 0'$�� DQG� WKH� 3XEOLF� 3URVHFXWRU� KDV� LVVXHG� D� FHUWLILFDWH� RI�
VXEVWDQWLYH�DVVLVWDQFH�XQGHU�VHFWLRQ���%����E��RI�WKH�0'$�

� 8QGHU�WKH�0'$��+DQ¶V�FODLPHG�RUGHU�RI����J�RI�NHWDPLQH�DQG���J�RI�,FH�ZRXOG�QRW�
RUGLQDULO\�DWWUDFW�WKH�GHDWK�SHQDOW\�
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� 2Q� DSSHDO�� WKH� &$� KHOG� WKDW� IRU� +DQ¶V� FRQYLFWLRQ� WR� EH�
VXVWDLQHG��WKH�3URVHFXWLRQ�KDG�WR�SURYH�EH\RQG�D�UHDVRQDEOH�GRXEW�WKDW�
+DQ���D��LQWHQGHG�WR�SRVVHVV WKH�GUXJV�LQ�TXHVWLRQ��DQG�NQHZ�WKH�QDWXUH�
RI�WKH�GUXJV��L�H�� WKDW�WKH\�FRQWDLQHG�GLDPRUSKLQH��DQG��E��LQWHQGHG�WR�
WUDIILF�LQ�WKRVH�GUXJV��+RZHYHU��WKH�&$�IRXQG�WKDW�WKHUH�ZDV�D�UHDVRQDEOH�
GRXEW� DV� WR� ZKHWKHU� +DQ� KDG� LQGHHG� RUGHUHG� �DQG� KHQFH� LQWHQGHG� WR
WUDIILF�� GLDPRUSKLQH� IURP� KLV� VXSSOLHU�� DV� +DQ� ZDV� FRQVLVWHQW� LQ� KLV�
DVVHUWLRQ�WKDW�KH�KDG�RUGHUHG�NHWDPLQH DQG ,FH��7KLV�ZDV�DOVR�VXSSRUWHG�
E\�REMHFWLYH�HYLGHQFH�RI�D�SRVVLEOH�PL[�XS�RI�WKH�RUGHUV�IURP�WKH�GUXJ�
VXSSOLHU��7KH�&RXUW�WKHUHIRUH�DOORZHG�WKH�DSSHDO�E\�+DQ��DQG�DFTXLWWHG�
+DQ�RI�DWWHPSWLQJ�WR�SRVVHVV�RQH�EXQGOH�FRQWDLQLQJ�QRW�OHVV�WKDQ������J�
RI�GLDPRUSKLQH�IRU�WKH�SXUSRVH�RI�GUXJ�WUDIILFNLQJ�

� +RZHYHU�� WKH� &$� WKHQ� KDG� WR� FRQVLGHU� ZKHWKHU� WKH� FXUUHQW�
FKDUJH� RI� DWWHPSWLQJ WR� SRVVHVV� GLDPRUSKLQH� IRU� WKH� SXUSRVHV� RI�
WUDIILFNLQJ�FRXOG�EH�DPHQGHG� WR�RQH�RI�DWWHPSWHG�SRVVHVVLRQ�RI�VRPH�
RWKHU�GUXJV��L�H��NHWDPLQH DQG ,FH��IRU�WUDIILFNLQJ��7KH�DWWHPSW�WR�SRVVHVV�
NHWDPLQH DQG ,FH�IRU�WUDIILFNLQJ�ZDV�DQ�³LPSRVVLEOH�DWWHPSW´��DV�WKHUH�
ZDV�QR�SRVVLELOLW\�RI�+DQ�DFWXDOO\�REWDLQLQJ�WKRVH�GUXJV�DW�WKDW�WLPH��7KH�
&$� GHFLGHG� WR� DSSO\� D� WZR�VWDJH� IUDPHZRUN� WR� H[DPLQH� VXFK�
³LPSRVVLEOH�DWWHPSWV´�

�D� )LUVW��ZDV�WKHUH�D�VSHFLILF�LQWHQWLRQ�WR�FRPPLW�D�FULPLQDO�
DFW"�2QO\�LI�VR ZRXOG�WKH�FRXUWV�ORRN�WR�WKH�VHFRQG�VWHS�

�E� 6HFRQG�� ZHUH� WKHUH� VXIILFLHQW� DFWV� E\� WKH� DFFXVHG� LQ�
IXUWKHUDQFH�RI�WKH�VSHFLILF�LQWHQWLRQ�WR�FRPPLW�WKH�FULPLQDO�
DFW�LQ��D�"�

� $�FRQYLFWLRQ�PD\�RQO\�EH�DUULYHG�DW�LI�WKH�DQVZHU�WR�WKH�VHFRQG�
VWDJH�ZDV�DOVR�³<HV´��

� 7KH�&$�WKHQ�DGMRXUQHG�WKH�PDWWHU�SHQGLQJ�VXEPLVVLRQV�IURP�
WKH�3URVHFXWLRQ�DV�WR�ZKHWKHU�WKH�FKDUJH�DJDLQVW�+DQ�VKRXOG�EH�DPHQGHG�
WR� RQH� RI� DWWHPSWLQJ� WR� SRVVHVV� NHWDPLQH� DQG� ,FH� IRU� WKH� SXUSRVH� RI�
WUDIILFNLQJ��DORQJVLGH�DQ\�VXEVHTXHQW�UHVSRQVHV�IURP�+DQ�

,,� 0DWHULDO�)DFWV

� 6RPHWLPH� EHIRUH� �QG 0DUFK� ����� +DQ� FRQWDFWHG� KLV� GUXJ�
VXSSOLHU�� NQRZQ� DV� ³/DR�%DQ´�� WR� RUGHU� VRPH� GUXJV��$� GUXJ� FRXULHU��
.KRU� &KRQJ� 6HQJ� �³.KRU´��� FROOHFWHG� WZR� PRWRUF\FOH� KHOPHWV�



7KH�,PSRVVLELOLW\�'HIHQFH

���

FRQWDLQLQJ�VHYHUDO�EXQGOHV�RI�GUXJV�IURP�/DR�%DQ�LQ�0DOD\VLD��LQWHQGLQJ�
WR� FURVV� LQWR� 6LQJDSRUH� DQG�GHOLYHU� WKH�GUXJV� WR� YDULRXV� UHFLSLHQWV� LQ�
6LQJDSRUH�

� (DUO\�PRUQLQJ�RQ��QG 0DUFK�������DURXQG������DP���.KRU�ZDV�
VWRSSHG� DQG� VHDUFKHG� E\� &HQWUDO� 1DUFRWLFV� %XUHDX� �³&1%´�� RIILFHUV�
DIWHU� HQWHULQJ�6LQJDSRUH� WKURXJK�:RRGODQGV�&KHFNSRLQW�� ,Q� WRWDO�� WKH�
&1%�RIILFHUV�IRXQG�VHYHQ�EXQGOHV�RI�FRQWUROOHG�GUXJV�RQ�.KRU���D��WKUHH�
ELJ�EXQGOHV��ZUDSSHG�LQ�EODFN�WDSH��HDFK�EXQGOH�ZHLJKLQJ�DSSUR[LPDWHO\�
����JUDPV��HDFK�RI�ZKLFK�FRQWDLQHG�GLDPRUSKLQH���E��RQH�VPDOO�EXQGOH��
ZUDSSHG� LQ� EODFN WDSH�� ZHLJKLQJ� DSSUR[LPDWHO\� ��� JUDPV�� ZKLFK�
FRQWDLQHG� PHWKDPSKHWDPLQH�� DQG� �F�� WKUHH� EXQGOHV� ZUDSSHG� ZLWK�
WUDQVSDUHQW�WDSH��HDFK�RI�ZKLFK�FRQWDLQHG�QLPHWD]HSDP�WDEOHWV�

� .KRU�LQIRUPHG�WKH�&1%�RIILFHUV�WKDW�KH�ZDV�WDVNHG�WR�GHOLYHU�
WKH�GUXJV�WR�YDULRXV�UHFLSLHQWV�LQ�6LQJDSRUH��+H�DJUHHG�WR�DVVLVW�WKH�&1%�
RIILFHUV�LQ�D�IROORZ�XS�RSHUDWLRQ�DJDLQVW�WKH�LQWHQGHG�UHFLSLHQWV��ZKHUH�
KH� ZRXOG� FRPPXQLFDWH� ZLWK� /DR� %DQ� DQG� WKH� LQWHQGHG� UHFLSLHQWV� WR�
GHOLYHU�WKH�GUXJV��DQG�JLYH�WKH�LQIRUPDWLRQ�WR�WKH�&1%�RIILFHUV��6KRUWO\�
DIWHU��DP�RQ��QG 0DUFK�������.KRU�UHFHLYHG�LQVWUXFWLRQV�IURP�/DR�%DQ��
YLD�SKRQH�FDOOV��WR�GHOLYHU�WKH�GUXJV�WR�WKUHH�LQGLYLGXDOV�LQ�WKH�IROORZLQJ�
PDQQHU��WZR�ELJ�\HOORZ EXQGOHV�WR�³��´��RQH�\HOORZ EXQGOH�WR�³7´��DQG�
WKH�UHVW�WR�³$K�.HQ´��/DR�%DQ�DOVR�WROG�.KRU�WR�FROOHFW��������IURP�³7´��
DQG� ODWHU� LQVWUXFWHG�.KRU� WKDW� ³7´�ZRXOG� FDOO�.KRU��$W� ����DP��+DQ�
FDOOHG�.KRU�DQG�LQWURGXFHG�KLPVHOI�DV�7��

�� 6XEVHTXHQWO\�� RYHU� IRXU� SKRQH� FDOOV� EHWZHHQ� ����DP� DQG�
����DP��+DQ�DQG�.KRU�PDGH�DUUDQJHPHQWV�WR�PHHW��&1%�RIILFHUV�VHW�XS�
DQ�DPEXVK�� VXEVHTXHQWO\� DUUHVWLQJ�+DQ��������� LQ�FDVK�ZDV� IRXQG�RQ�
+DQ��,Q�KLV�UHFRUGHG�VWDWHPHQWV�DQG�DW� WULDO��+DQ�DVVHUWHG�FRQVLVWHQWO\�
WKDW� WKH� ������� IRXQG� RQ� KLP� ZDV� PHDQW� IRU� JDPEOLQJ� �DOWKRXJK� KH�
DGPLWWHG�WKDW�LI�VRPHRQH�KDG�DUULYHG�ZLWK�NHWDPLQH�DQG�,FH��KH�ZRXOG�
KDYH� XVHG� WKH� PRQH\� WR� SD\� IRU� WKH� GUXJV��� DQG� IXUWKHU� WKDW� KH� KDG�
RUGHUHG�NHWDPLQH�DQG�,FH�IURP�/DR�%DQ��DQG�QRW�GLDPRUSKLQH��

,,,� ,VVXHV�RQ�$SSHDO

�� 7KH�&$�FRQVLGHUHG�WKH�IROORZLQJ�LVVXHV�RQ�DSSHDO�

�D� :DV� WKHUH� D� UHDVRQDEOH� GRXEW� WKDW� +DQ� KDG� RUGHUHG�
GLDPRUSKLQH�IURP�/DR�%DQ"
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�E� ,I� VR�� XQGHU� ZKDW� FLUFXPVWDQFHV� FDQ� FULPLQDO� OLDELOLW\�
DWWDFK�WR�LPSRVVLEOH�DWWHPSWV"

$� :DV�WKHUH�UHDVRQDEOH�GRXEW"

�� +DQ�ZDV�FKDUJHG�XQGHU�VHFWLRQ����RI�WKH�0'$��ZKHUHE\�WKH�
DFFXVHG� SHUVRQ� PXVW� LQWHQG� WR� FRPPLW� WKH� XQGHUO\LQJ� RIIHQFH� RI�
DWWHPSWLQJ� WR� SRVVHVV� RQH� EXQGOH� FRQWDLQLQJ� QRW� OHVV� WKDQ� �����J� RI�
GLDPRUSKLQH�IRU�WKH�SXUSRVH�RI�GUXJ�WUDIILFNLQJ� 7KH�3URVHFXWLRQ�KDG�WR�
SURYH�EH\RQG�D�UHDVRQDEOH�GRXEW�WKDW�

�D� +DQ� LQWHQGHG� WR�SRVVHVV� WKH�GUXJV� LQ� WKH� VSHFLILF EXQGOH�
WKDW� KH�ZDV� VXSSRVHG� WR�KDYH� UHFHLYHG��ZKLFK� FRQWDLQHG�
QRW� OHVV� WKDQ� �����J� RI� GLDPRUSKLQH�� DQG� NQHZ� WKDW� WKH�
EXQGOH�FRQWDLQHG�GLDPRUSKLQH��DQG

�E� +DQ�LQWHQGHG�WR�WUDIILF�LQ�WKRVH�GUXJV�VSHFLILFDOO\�

�� 7KH�&$�IRXQG�WKDW�WKHUH�ZDV�UHDVRQDEOH�GRXEW� DV�WR�ZKHWKHU�
+DQ�KDG�LQ�IDFW�RUGHUHG�GLDPRUSKLQH�IURP�/DR�%DQ��,W�WKXV�DOORZHG�WKH�
DSSHDO�DQG�DFTXLWWHG�+DQ�RQ�WKH�FXUUHQW�FKDUJH�

�� )LUVW��WKHUH�ZDV�D�VLJQLILFDQW�LQFRQVLVWHQF\�LQ�WKH�3URVHFXWLRQ¶V�
FDVH��,Q�D�SKRQH�FRQYHUVDWLRQ�VKRUWO\�DIWHU�����DP�RQ��QG 0DUFK������
EHWZHHQ� /DR� %DQ� DQG�.KRU�� /DR� %DQ� KDG� UHSHDWHGO\� UHIHUUHG� WR� WKH�
EXQGOH�KH�LQWHQGHG�IRU�+DQ�DV�D�³\HOORZ�EXQGOH´��+RZHYHU��WKH�EXQGOH�
DWWULEXWHG�WR�+DQ�XQGHU�WKH�VHFWLRQ����0'$�FKDUJH�ZDV�D�EODFN�EXQGOH��

�� )XUWKHU�� ZLWK� UHJDUG� WR� WKDW� SKRQH� FRQYHUVDWLRQ�� .KRU� KDG�
DOUHDG\� EHHQ� DSSUHKHQGHG DQG� ZDV� DVVLVWLQJ� WKH� &1%� LQYHVWLJDWLQJ�
RIILFHU��ZKR�ZDV�DOVR�OLVWHQLQJ�LQ�RQ�WKH�FRQYHUVDWLRQ���DQG�WKH�VHL]HG�
�QRQ�\HOORZ��EXQGOHV�ZHUH�DOVR�LQ�VLJKW�RI�WKDW�&1%�RIILFHU�GXULQJ�WKH�
SKRQH�FRQYHUVDWLRQ��1RQHWKHOHVV��QR� LQVWUXFWLRQ�ZDV�JLYHQ�WR�.KRU� WR�
FODULI\�ZLWK�/DR�%DQ�ZKDW�KH�PHDQW�E\�WKH�\HOORZ�EXQGOHV�� ,QVWHDG��WKH�
LQYHVWLJDWLQJ�RIILFHU�KDG�FKRVHQ� WR�SURFHHG�RQ� WKH�³SUHVXPSWLRQ´� WKDW�
/DR�%DQ�ZDV�UHIHUULQJ�WR�WKH�ELJ�EODFN EXQGOHV�ZKHQ�KH�PHQWLRQHG�WKH�
\HOORZ EXQGOHV�

� 5HDVRQDEOH�GRXEW��DV�H[SODLQHG�LQ�3XEOLF�3URVHFXWRU�Y�*&. >����@�6*&$����PHDQV�
GRXEW�WKDW�LV�VXSSRUWHG�E\�UHDVRQV�WKDW�DUH�ORJLFDOO\�FRQQHFWHG�WR�WKH�HYLGHQFH�

� 7KH�LQYHVWLJDWLQJ�RIILFHU�H[SODLQHG��DW�WULDO��WKDW�WR�DVN�WRR�PDQ\�TXHVWLRQV�GXULQJ�WKH�
RSHUDWLRQ�ZRXOG�OLNHO\�UDLVH�/DR�%DQ¶V�VXVSLFLRQV�
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�� $GGLWLRQDOO\��WKH�3URVHFXWLRQ¶V FDVH�ZDV�WKDW�DOO�WKH�WKUHH�EODFN�
EXQGOHV�WKDW�/DR�%DQ KDG�UHIHUUHG�WR�DV�³\HOORZ�EXQGOHV´�ZHUH�LGHQWLFDO�
DQG�ZHUH� UHIHUUHG� WR� LQWHUFKDQJHDEO\��:KLOH� LW�ZDV� WUXH� WKDW� DOO� WKUHH�
EODFN� EXQGOHV� FRQWDLQHG� GLDPRUSKLQH�� WKHUH� ZDV� D� FRPSOHWH� ODFN� RI�
HYLGHQFH�WKDW�WKH�RWKHU�WZR�EXQGOHV��PHDQW�IRU�WKH�EX\HU�UHIHUUHG�WR�DV�
³��´�� ZHUH� LQWHQGHG� WR� FRQWDLQ� GLDPRUSKLQH�� ���� ZKR� KDG� DOVR� EHHQ�
DSSUHKHQGHG�LQ�WKH�VDPH�&1%�RSHUDWLRQ��FRXOG�ZHOO�KDYH�EHHQ�FDOOHG�WR�
FDOOHG�WR�WHVWLI\�WKDW�KH�KDG�RUGHUHG�GLDPRUSKLQH��+DG�WKH�3URVHFXWLRQ�
HVWDEOLVKHG�WKDW����KDG�LQ�IDFW�RUGHUHG�GLDPRUSKLQH��WKH�&$�PLJKW�KDYH�
FRPH� WR� D� GLIIHUHQW� FRQFOXVLRQ� DV� WR� ZKHWKHU� WKHUH� ZDV� D� UHDVRQDEOH�
GRXEW�WKDW�+DQ�KDG�DOVR�RUGHUHG�GLDPRUSKLQH IURP�/DR�%DQ��JLYHQ�WKDW�
/DR�%DQ�KDG�UHIHUUHG�WR�WKH�WKUHH�EXQGOHV�LQ�D�ZD\�WKDW�VXJJHVWHG�WKH\�
ZHUH�LQWHUFKDQJHDEOH�

�� 6HFRQG��WKH�&$�IRXQG�WKDW�+DQ�KDG�EHHQ�FRQVLVWHQW�LQ�KLV�FODLP�
WKDW�KH�KDG�QRW�RUGHUHG�GLDPRUSKLQH EXW�LQVWHDG�KDG�RUGHUHG�NHWDPLQH
DQG� ,FH�� +H� PDGH� WKLV� FODLP� HYHQ� EHIRUH� KH� ZDV� DZDUH� RI� REMHFWLYH�
HYLGHQFH�WKDW�VXSSRUWHG�KLV�FODLP��L�H���WKH�SKRQH�FRQYHUVDWLRQ�EHWZHHQ�
.KRU�DQG�/DR�%DQ���ZKLFK�ZRXOG�KDYH�LQGLFDWHG�WKH�SRVVLELOLW\�RI�D�PL[�
XS�LQ�WKH�GUXJ�RUGHUV��

%� &ULPLQDO�OLDELOLW\�IRU�LPSRVVLEOH�DWWHPSWV"

�� *LYHQ� WKDW� WKH� HVVHQFH� RI� +DQ¶V� GHIHQFH� ZDV� WKDW� KH� KDG�
RUGHUHG� NHWDPLQH� DQG� ,FH� LQVWHDG� RI� GLDPRUSKLQH� WKH� &$� WKHQ�
FRQVLGHUHG�ZKHWKHU�WKH�FXUUHQW�FKDUJH�DJDLQVW�+DQ�VKRXOG�EH�DPHQGHG�
WR�RQH�WKDW�KH�DWWHPSWHG�WR�SRVVHVV�VRPH�RWKHU�GUXJ IRU�WKH�SXUSRVH�RI�
WUDIILFNLQJ��+RZHYHU��VXFK�DQ�DFW�ZRXOG�EH�FRQVLGHUHG�DQ�³LPSRVVLEOH�
DWWHPSW´��JLYHQ� WKDW� WKHUH�ZHUH�QHYHU�DQ\�EXQGOHV�FRQWDLQLQJ����J�RI�
NHWDPLQH�DQG���J�RI�,FH��WKHUH�ZDV�QR�SRVVLELOLW\�RI�+DQ�FRQVXPPDWLQJ�
WKH�SULPDU\�RIIHQFH�RI�SRVVHVVLQJ�NHWDPLQH DQG�,FH IRU�WKH�SXUSRVH�RI�
WUDIILFNLQJ��&RXOG�KH� WKHQ�EH�FKDUJHG�ZLWK�DWWHPSWLQJ WR�FRPPLW� WKDW�
RIIHQFH"

�� 7KH�&$� VWDWHG� WKDW�� W\SLFDOO\�� ³LPSRVVLEOH´� DWWHPSWV� DULVH� LQ�
WZR� EURDG� VLWXDWLRQV�� 7KH� ILUVW LV� ZKHUH� DQ� DFFXVHG� SHUVRQ� KDV� QRW�
FRPSOHWHG�KLV�LQWHQGHG�FRXUVH�RI�DFWLRQ��H�J�� EHFDXVH�KH�ZDV�LQHSW��KDG�
LQDGHTXDWH�WRROV��RU�DQRWKHU SDUW\�LQWHUYHQHG���
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�� 7KH�VHFRQG LV�ZKHUH� WKH�DFFXVHG�SHUVRQ�KDV�GRQH�DOO� WKDW�KH�
LQWHQGHG� WR� GR�� EXW� WKH� RIIHQFH� KDV� QRW� EHHQ� FRQVXPPDWHG� IRU� VRPH�
UHDVRQ��,Q�VXFK�FDVHV��WKH�DFFXVHG�ZDV�RIWHQ�RSHUDWLQJ�XQGHU�D�PLVWDNHQ�

EHOLHI�DV�WR�VRPH�IDFW��)RU�H[DPSOH� LQ RQH�FDVH�� WKH�DFFXVHG��ZKR�ZDV�

FKDUJHG�ZLWK�WUDIILFNLQJ�GLDPRUSKLQH��FODLPHG�WKDW�KH�EHOLHYHG�KH�ZDV�
DFWXDOO\�FDUU\LQJ�HFVWDV\�SLOOV� 6XFK�FDVHV�OHG�WR�D�GLVVRQDQFH�EHWZHHQ�
WKH�DFW�WKDW�WKH�DFFXVHG�LQWHQGHG�WR�FDUU\�RXW��H�J�� WUDIILFNLQJ�LQ�HFVWDV\���
DQG�WKH�DFW�ZKLFK�KH�LQ�IDFW�FDUULHG�RXW��H�J�� WUDIILFNLQJ�LQ�GLDPRUSKLQH���

�� 7KH� &$� IRXQG� WKDW� PDQ\� SUHYLRXV� FDVHV� KDG� HUURQHRXVO\�
DVVXPHG�WKDW�WKH�LVVXH�RI�ZKHWKHU�WKH�DFFXVHG�SHUVRQ�FRXOG�EH�FKDUJHG�
ZLWK�DWWHPSWLQJ�WR FRPPLW�DQ�RIIHQFH�VKRXOG�EH�DVVHVVHG�E\�UHIHUHQFH�
WR�WKH�DFW�WKDW�WKH�DFFXVHG�DFWXDOO\ GLG��UDWKHU�WKDQ�E\�UHIHUHQFH�WR�WKH�
DFW� WKDW� WKH� DFFXVHG� LQWHQGHG WR� GR�� )RU� H[DPSOH�� LQ� WKH�8.� FDVH� RI�
+DXJKWRQ� Y�6PLWK >����@�$&������ D� YDQ� WKDW�ZDV� ORDGHG�ZLWK� VWROHQ�
FRUQHG� EHHI� KDG� EHHQ� LQWHUFHSWHG� E\� WKH� SROLFH� SDUWZD\� WKURXJK� LWV�
LQWHQGHG�MRXUQH\��WKH�SROLFH�GHFLGHG�WR�OHW�WKH�YDQ�FRQWLQXH�WR�ZKHUH�WKH�
GULYHU�ZDV�VXSSRVHG�WR�PHHW��DQG�GLG�ODWHU�PHHW�ZLWK��WKH�DFFXVHG��7KH�
SROLFH�VXEVHTXHQWO\�DUUHVWHG�WKH�DFFXVHG�IRU�KDQGOLQJ�VWROHQ�JRRGV��L�H��
WKH�FRUQHG�EHHI���+RZHYHU��E\�WKH�WLPH�WKH�DFFXVHG�KDQGOHG�WKH�FRUQHG�
EHHI��LW�ZDV�QR�ORQJHU�FRQVLGHUHG�VWROHQ�EHFDXVH�LW�KDG�EHHQ�UHVWRUHG�WR�
ODZIXO�FXVWRG\�ZKHQ�WKH�SROLFH�LQWHUFHSWHG�WKH�YDQ��7KH�FRXUW�WKHUHIRUH�
DFTXLWWHG�WKH�DFFXVHG�RI�DWWHPSWLQJ�WR�KDQGOH�VWROHQ�JRRGV��7KH�DFW�WKDW�
WKH�DFFXVHG�FRPPLWWHG��DWWHPSWLQJ�WR�KDQGOH�JRRGV�WKDW�ZHUH�DOUHDG\�LQ�
SROLFH�FXVWRG\��ZDV�XVHG�DV�WKH�UDWLRQDOH�IRU�WKH�FRXUW¶V�GHFLVLRQ��LQVWHDG�
RI�WKH�DFW�LQWHQGHG��DWWHPSWLQJ�WR�KDQGOH�JRRGV�WKDW�ZHUH�VWROHQ���

�� 7KH�&$�KHOG�LQVWHDG�WKDW�DQ�³DWWHPSW´�LV�FULPLQDOLVHG�EHFDXVH�
WKH� LQWHQGHG� �RU� DWWHPSWHG�� DFW� LV� LOOHJDO�� 7KH� LPSRVLWLRQ� RI� D�
UHTXLUHPHQW�WKDW�WKHUH�EH�VXIILFLHQW�DFWV�WR�FRUURERUDWH�WKH�H[LVWHQFH�RI�
WKDW�JXLOW\�LQWHQWLRQ�VHUYHV�QRW�RQO\�DV�DQ�HYLGHQWLDU\�WKUHVKROG��EXW�DOVR��
DQG�PRUH�LPSRUWDQWO\��DV�D�VDIHJXDUG�WR�HQVXUH�WKDW�DQ�DFFXVHG�SHUVRQ�LV�
QRW� SHQDOLVHG�SXUHO\� IRU� KDYLQJ� D� JXLOW\� LQWHQW��7KXV�� FDVHV� LQYROYLQJ�
LPSRVVLEOH�DWWHPSWV PXVW�EH�UHVROYHG�E\�IRFXVLQJ�RQ�WKH�FULPLQDOLW\�RI�
WKH�LQWHQGHG DFW��,I�WKH�FULPLQDOLW\�RI�WKH� LQWHQGHG�DFW�ZDV�VXIILFLHQWO\�
HVWDEOLVKHG��LW�ZRXOG�QRW�JHQHUDOO\�PDWWHU�LI�ZKDW�WKH�DFFXVHG�SHUVRQ�GLG�
ZRXOG�QRW�REMHFWLYHO\�DPRXQW�WR�DQ�RIIHQFH��)RU�H[DPSOH� D�ZRXOG�EH�

� 3XEOLF�3URVHFXWRU�Y�0DV�6ZDQ�ELQ�$GQDQ >����@���6/5�����
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PXUGHUHU�ZKR� VWDEEHG� D�EROVWHU� LQ� WKH�PLVWDNHQ�EHOLHI� WKDW� LW�ZDV�KLV�
LQWHQGHG�YLFWLP�FRXOG�VWLOO�EH�FKDUJHG�IRU�DWWHPSWHG�PXUGHU��

�� 7KH� DFFXVHG¶V� DFWV� PXVW� DOVR� EH� DQDO\VHG� DJDLQVW� WKH� JXLOW\�
LQWHQW ZLWK�ZKLFK�KH�VHW�RXW� WR�FRPPLW� WKH�RIIHQFH� 6XIILFLHQW�DFWLRQV�
WRZDUGV�WKH�IXOILOPHQW�RI�WKH�LQWHQGHG�DFW�PXVW�KDYH�EHHQ�SHUIRUPHG�E\�
WKH�DFFXVHG��VR�DV�WR�ILOWHU�RXW�FDVHV�WKDW�DUH�RQO\�WKH�SURGXFWV�RI�D�JXLOW\�
PLQG��ZLWKRXW�VXIILFLHQW�DFWV�WR�VDWLVI\�WKH�LQWHQGHG�FULPH��

�� 7KH�&$� WKXV� VHW� XS� D� WZR�VWDJH� IUDPHZRUN� WR EH� DSSOLHG� WR�
³LPSRVVLEOH�DWWHPSWV´�

�D� )LUVW��ZDV�WKHUH�D�VSHFLILF�LQWHQWLRQ�WR�FRPPLW�D�FULPLQDO�
DFW"�7KH�IRFXV�ZRXOG�EH�RQ�WKH�DFW�WKDW�WKH�DFFXVHG�SHUVRQ�
VSHFLILFDOO\� LQWHQGHG WR�GR�� DV�ZHOO� DV� WKH� FULPLQDOLW\�RI�
VXFK�DQ�DFW��ZKHWKHU�RQ�LWV�IDFH��RU�GXH�WR�VRPH�PLVWDNHQ�
EHOLHI� KDUERXUHG� E\� WKH� DFFXVHG� SHUVRQ��� 7KH� LQTXLU\�
ZRXOG�PRYH�RQ�WR�WKH�VHFRQG�VWDJH�RQO\�LI�WKH�DQVZHU�WR�
WKH�DERYH�ZDV�\HV��7KLV�ZRXOG�VLHYH�RXW�VLWXDWLRQV�ZKHUH�
ZKDW�WKH�DFFXVHG�LQWHQGHG�WR�GR�ZDV�QRW�DQ�RIIHQFH�DW�DOO�

�E� 6HFRQG�� ZHUH� WKHUH� VXIILFLHQW� DFWV� E\� WKH DFFXVHG� LQ�
IXUWKHUDQFH�RI�KLV�VSHFLILF�LQWHQWLRQ�WR�FRPPLW�WKH�FULPLQDO�
DFW� XQGHU� �D�"�7KH� LQTXLU\�KHUH�ZDV� GLUHFWHG� DW�ZKHWKHU�
WKHUH� ZHUH� VXIILFLHQW DFWV� WR� UHDVRQDEO\� FRUURERUDWH� WKH�
SUHVHQFH� RI� WKDW� LQWHQWLRQ�� DQG� GHPRQVWUDWH� VXEVWDQWLDO�
PRYHPHQW� WRZDUGV� LWV� IXOILOPHQW� 7KLV� ZRXOG� DYRLG�
SHQDOLVLQJ�PHUH�JXLOW\�LQWHQWLRQV�

�� 7KH� &$� QRWHG� WKDW� WKLV� IUDPHZRUN� ZRXOG� UHVROYH� VHYHUDO�
GLIILFXOWLHV� WKDW� KDYH� SODJXHG� WKH� WUDGLWLRQDO� MXGLFLDO� DWWLWXGH� WRZDUGV�
³LPSRVVLEOH�DWWHPSWV´��)RU�LQVWDQFH��WKH�UHVXOW�LQ�+DXJKWRQ �GLVFXVVHG�
DERYH� ZDV� VXEMHFW� WR� PXFK� FULWLFLVP�� 7KDW� GHFLVLRQ ZDV� LQWXLWLYHO\�
XQVDWLVIDFWRU\��DV�WKH�DFW�WKDW�WKH�DFFXVHG�KDG�LQWHQGHG WR�GR�ZDV�D�FULPH�
LQ�HYHU\�VHQVH�RI�WKH�ZRUG��1RZ��XQGHU�WKLV�WZR�VWDJH�IUDPHZRUN��WKH�
VDPH�VLWXDWLRQ�ZRXOG�KDYH�D�GLIIHUHQW�UHVXOW��LQ�VSHFLILFDOO\�LQWHQGLQJ�WR�
GHDO�ZLWK�VWROHQ�JRRGV�DQG�FRXSOLQJ�WKDW�VSHFLILF�LQWHQW�ZLWK�VXIILFLHQW�
DFWV��WKH�DFFXVHG�LQ�+DXJKWRQ ZRXOG�EH�IRXQG�WR�EH�ERWK�PRUDOO\�DQG�
OHJDOO\�FXOSDEOH��DQG�WKHUHIRUH�ZRXOG�KDYH�EHHQ�FRQYLFWHG�RI�WKH�FULPH�
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,9� /HVVRQV�/HDUQW

�� 7KHUH�DUH�WZR�LPSRUWDQW�OHVVRQV�WR�EH�DSSOLHG�IURP�WKLV�FDVH��
)LUVW�� LQ� WKH� SURFHVV� RI� JDWKHULQJ� HYLGHQFH�� LW� LV� LPSRUWDQW� IRU�
LQYHVWLJDWRUV�WR�FODULI\�DQ\�GLVFUHSDQFLHV�WKDW�PLJKW�OHDG�WR�UHDVRQDEOH�
GRXEW� GXULQJ� WULDO�� 7KH�&$� SRLQWHG� RXW� WKDW� LW�PLJKW� KDYH� FRPH� WR� D�
GLIIHUHQW�FRQFOXVLRQ� LI� WKH�&1%�RIILFHU�KDG� LQVWUXFWHG�.KRU� WR�FODULI\�
ZLWK�/DR�%DQ�FRQFHUQLQJ�WKH�DSSDUHQW�GLVFUHSDQF\�LQ�WKH�FRORXU�RI�WKH�
EXQGOHV��RU�WKH�3XEOLF�3URVHFXWRU�KDG�REWDLQHG�HYLGHQFH�WKURXJK�³��´�
WKDW�WKH�WZR�VLPLODUO\�FRORXUHG�EODFN�EXQGOHV�LQ�.KRU¶V�SRVVHVVLRQ�ZHUH�
PHDQW�WR�FRQWDLQ�GLDPRUSKLQH��

�� 6HFRQG��SDUWLHV�ZKR�KDYH�FRPPLWWHG�³LPSRVVLEOH�RIIHQFHV´�DUH
QRW�SURWHFWHG�IURP�FULPLQDO�OLDELOLW\��$Q�DFFXVHG�SHUVRQ�PD\�EH�IRXQG�
JXLOW\�RI�D�FULPLQDO�DWWHPSW��HYHQ�LI�WKH�RIIHQFH�FRXOG�QRW�SRVVLEO\�KDYH�
EHHQ�FRQVXPPDWHG��VR�ORQJ�DV�LW�LV�SURYHQ�WKDW�WKH�DFFXVHG�KDG�LQWHQGHG�
WR�FRPPLW�D�FULPH�DQG�KDG�WDNHQ�VXIILFLHQW�VWHSV�LQ�IXUWKHUDQFH�RI�VXFK�
FULPLQDO�LQWHQW��)RU�LQVWDQFH��ZKLOH�WKH�&$�GLG�QRW�GLVFXVV�ZKHWKHU�+DQ�
ZRXOG�EH�IRXQG�JXLOW\�RI�DWWHPSWHG�WUDIILFNLQJ�RI�NHWDPLQH DQG�,FH��DQ�
DQDO\VLV�RI�+DQ¶V�DFWV�XQGHU� WKH� WZR�VWDJH� IUDPHZRUN�ZRXOG�VHHP� WR�
LPSO\�WKDW�KH ZRXOG�EH�IRXQG�JXLOW\�LI�WKH�FXUUHQW�FKDUJH�ZHUH�DPHQGHG�
WR�D�FKDUJH�RI�DWWHPSWLQJ�WR�SRVVHVV�NHWDPLQH�DQG�,FH�IRU�WKH�SXUSRVH�RI�
WUDIILFNLQJ�
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