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6XSUHPH�&RXUW�&DVH�6XPPDU\��

/HLPDQ��5LFDUGR�Y�1REOH�5HVRXUFHV�/WG

>����@���6/5�������>����@�6*&$���
&RXUW�RI�$SSHDO�RI�6LQJDSRUH
6XQGDUHVK�0HQRQ�&-��$QGUHZ� 3KDQJ� -$�� -XGLWK� 3UDNDVK� -$�� 6WHYHQ�
&KRQJ�-$��%HOLQGD�$QJ�-
���0D\�����

7$1 -LD�;LQ

&ODVV�RI�������//%���6FKRRO�RI�/DZ��6LQJDSRUH�0DQDJHPHQW�8QLYHUVLW\

,� ([HFXWLYH�6XPPDU\

� ,Q�OLQH�ZLWK�WKH�SULQFLSOH�RI�IUHHGRP�WR�FRQWUDFW��WKH�FRXUWV�ZLOO�
JLYH�HIIHFW�WR�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV�LQ�FUHDWLQJ�WKHLU�FRQWUDFW��DQG�
DOVR�KROG�WKHP�WR�WKHLU�GXW\�WR�SHUIRUP�WKHLU�SULPDU\�REOLJDWLRQV�XQGHU�
VXFK� FRQWUDFW�� +RZHYHU�� ZKHUH� WKH� FRQWUDFWLQJ� SDUWLHV� DJUHH� WR� YHVW�
FHUWDLQ� GHFLVLRQ�PDNLQJ� SRZHUV� WR� D� VSHFLILF� �QRQ�MXGLFLDO�� HQWLW\�� WR�
ZKDW�H[WHQW�PD\�D�FRXUW�UHYLHZ�WKH�H[HUFLVH�RI�SRZHUV�E\�VXFK�HQWLW\"�

� ,Q�DGGLWLRQ��WKH�FRUROODU\�WR�UHFRJQLVLQJ�WKH�SDUWLHV¶�IUHHGRP�RI�
FRQWUDFW� LV� WKDW� WKH� ODZ�DOVR�DOORZV� WKHP� WKH� IUHHGRP� WR� FKDQJH� WKHLU�
PLQG�DQG�EUHDN�WKHLU�FRQWUDFWXDO�DJUHHPHQWV�LI�WKH\�VR�ZLVK��DOEHLW�DW�D�
SULFH��+RZHYHU�� DW�ZKDW�SRLQW�FDQ�VXFK�SULFH�EH�FRQVLGHUHG�D�SHQDOW\�
LPSRVHG�E\�WKH�QRQ�EUHDFKLQJ�SDUW\��DQG�KHQFH�QRW�HQIRUFHDEOH�XQGHU�
WKH�ODZ"

� 7KHVH�TXHVWLRQV�ZHUH�GHDOW�ZLWK�E\�WKH�&RXUW�RI�$SSHDO��³&$´��
LQ�/HLPDQ��5LFDUGR�DQG�DQRWKHU�Y�1REOH�5HVRXUFHV�/WG�>����@�6*&$�
���� 5LFDUGR� /HLPDQ� �³/HLPDQ´��� IRUPHU� FKLHI� H[HFXWLYH� RIILFHU� RI�
1REOH� *URXS� /WG� �³1*/´��� ILOHG� VXLW� DJDLQVW� 1REOH� 5HVRXUFHV� /WG�
�³15/´��DQG� LWV�SDUHQW�FRPSDQ\�1*/��IRU�GHQ\LQJ�KLP�FHUWDLQ�SRVW�
UHVLJQDWLRQ�HQWLWOHPHQWV�XQGHU�DQ�DJUHHPHQW� WKDW�KH�HQWHUHG� LQWR�ZLWK�
15/�WR�GHDO�ZLWK� WKH� WHUPV�RI�KLV�GHSDUWXUH�IURP�WKH�1REOH�JURXS�RI�
FRPSDQLHV� �³1REOH´��� 7KHVH� HQWLWOHPHQWV� FRQFHUQHG� FHUWDLQ� VKDUH�
RSWLRQV�WKDW�KDG�YHVWHG�RU�ZHUH�GXH�WR�YHVW�LQ�KLP��VKDUHV�ZKLFK�KDG�EHHQ�
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DVVLJQHG�WR�KLP�RU�ZKRVH�DOORWPHQW�ZDV�SHQGLQJ�VKDUHKROGHU�DSSURYDO��
DQG�D�ERQXV�IRU������

,,� 0DWHULDO�IDFWV

� /HLPDQ�EHJDQ�KLV�HPSOR\PHQW�ZLWK�1REOH�LQ�������7KH�WHUPV�
RI� KLV� HPSOR\PHQW� ZHUH� VHW� RXW� LQ� DQ� HPSOR\PHQW� DJUHHPHQW�
�³(PSOR\PHQW�$JUHHPHQW´���)RU FRPSHQVDWLRQ��/HLPDQ ZDV�DZDUGHG�
1*/�VKDUH�RSWLRQV�SXUVXDQW�WR�WKH�1REOH�*URXS�6KDUH�2SWLRQ�6FKHPH�
������1*/�VKDUHV�SXUVXDQW�WR�1REOH¶V�$QQXDO�,QFHQWLYH�3ODQ��³$,3´���
DV�ZHOO�DV�GLVFUHWLRQDU\�DQQXDO�ERQXVHV��+H�DVVLJQHG�KLV�VKDUHV�DQG�VKDUH�
RSWLRQV� WR� WKH�$GHODLGH�7UXVW��D� WUXVW� WKDW�KH�HVWDEOLVKHG��7KLV� WUXVW� LV�
DGPLQLVWHUHG�E\�5RWKVFKLOG�7UXVW��WKH�VHFRQG�DSSHOODQW��DV�WUXVWHH��

� ,Q� ������ /HLPDQ� DQG� WKH� &KDLUPDQ� RI� 1*/�� 0U� 5LFKDUG�
6DPXHO� (OPDQ� �³(OPDQ´��� JRW� LQWR� VRPH� GLVDJUHHPHQWV�� OHDGLQJ� WKH�
SDUWLHV�WR�VWDUW�SODQQLQJ�IRU�/HLPDQ¶V�H[LW�IURP�1REOH�LQ�ODWH�������7KH�
SDUWLHV� VLJQHG� D� VHSDUDWLRQ� DJUHHPHQW� �³6HWWOHPHQW� $JUHHPHQW´�� LQ�
1RYHPEHU�������ZKLFK�VHW�RXW�WKH�WHUPV�RQ�ZKLFK�/HLPDQ�ZDV�WR�UHVLJQ�
IURP� 15/�� 7KLV� LQFOXGHG� HQVXULQJ� WKDW� /HLPDQ� ZRXOG� SUHVHUYH� KLV�
HQWLWOHPHQWV�WR�FHUWDLQ�VKDUHV�DQG�VKDUH�RSWLRQV�WKDW�KDG�EHHQ�DZDUGHG�
WR�/HLPDQ�RYHU�WKH�SDVW�IHZ�\HDUV��6SHFLILFDOO\�

�D� &ODXVH� ��D�� VWDWHG� WKDW� /HLPDQ� ZDV� HQWLWOHG� WR� UHFHLYH� WKH�
SD\PHQWV� DQG� EHQHILWV� DV� VWLSXODWHG� LQ� WKH� 6HWWOHPHQW�
$JUHHPHQW��EXW�RQO\�LI�KH�FRPSOLHG�ZLWK�KLV�QRQ�FRPSHWLWLRQ�
DQG� FRQILGHQWLDOLW\� REOLJDWLRQV� XQGHU� WKH� (PSOR\PHQW�
$JUHHPHQW�DQG�WKH�6HWWOHPHQW�$JUHHPHQW�

�E� &ODXVH� ��E�� UHTXLUHG� /HLPDQ WR� HQWHU� LQWR� DQ� DGYLVRU\�
DJUHHPHQW�ZLWK�1REOH�

�F� &ODXVH� ��F�� VWDWHG� WKDW� /HLPDQ� ZDV� HQWLWOHG� WR� H[HUFLVH� KLV�
RXWVWDQGLQJ� ���������� 1*/� VKDUH� RSWLRQV� DV� ZHOO� DV�
����������� YHVWHG� EXW� XQH[HUFLVHG� RSWLRQV� �FROOHFWLYHO\�� WKH�
³6KDUH�2SWLRQV´���SURYLGHG�LQ�SDUW� WKDW�³SULRU�WR�H[HUFLVH�KH�
KDV� QRW� DFWHG� «� WR� WKH� GHWULPHQW� RI� 1REOH�´� DQG� WKH�
5HQXPHUDWLRQ�DQG�2SWLRQV�&RPPLWWHH� �³5	2�&RPPLWWHH´��
RI�1REOH�³VKDOO�PDNH�D�ILQDO�GHWHUPLQDWLRQ�LQ�WKH�HYHQW�RI�DQ\�
GLVSXWH´��

�G� &ODXVH� ��G�� SURYLGHG� WKDW� ����������� 1*/� VKDUHV� �WKH�
³6KDUHV´��SUHYLRXVO\�DZDUGHG�WR�/HLPDQ�XQGHU�WKH�$,3�ZRXOG�
YHVW LQ�KLP�DQG�EH�IUHH�RI�WUDGLQJ�UHVWULFWLRQV��DOVR�SURYLGHG�WKDW�
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³SULRU�WR�H[HUFLVH�KH�KDV�QRW�DFWHG�«�WR�WKH�GHWULPHQW�RI�1REOH�
DQG�WKH�>5	2�&RPPLWWHH@�«VKDOO�PDNH�D�ILQDO�GHWHUPLQDWLRQ�
LQ�WKH�HYHQW�RI�DQ\�GLVSXWH´��DQG

�H� &ODXVH���H��VWDWHG�WKDW�/HLPDQ�ZDV�HQWLWOHG�WR�EH�FRQVLGHUHG�IRU�
D�GLVFUHWLRQDU\�ERQXV�IRU������

� 1RW� FRYHUHG� XQGHU� WKH� 6HWWOHPHQW� $JUHHPHQW� ZHUH� DQ�
DGGLWLRQDO� ���������� VKDUHV� �³$GGLWLRQDO� 6KDUHV´�� XQGHU� WKH� $,3��
ZKLFK�ZHUH�VHSDUDWHO\�DZDUGHG�WR�/HLPDQ�WKURXJK�D�OHWWHU�LQ�0D\�������
DQG�ZKRVH�DOORWPHQW�ZDV�SHQGLQJ�VKDUHKROGHU�DSSURYDO�

� 8QEHNQRZQVW�WR�/HLPDQ��1REOH�KDG�KLUHG�D�SULYDWH�LQYHVWLJDWRU�
LQ�1RYHPEHU������WR�PRQLWRU�KLV�DFWLYLWLHV��7KH�LQYHVWLJDWRU¶V�UHSRUWV�
UHYHDOHG�WKDW�/HLPDQ�KDG�PHW�ZLWK�FXUUHQW�DQG�IRUPHU�1REOH�HPSOR\HHV�
EHWZHHQ�ODWH������DQG�HDUO\�������+H�ZDV�DOVR�FRUUHVSRQGLQJ�ZLWK�WKH�
3UHVLGHQW� DQG� &(2� RI� 6XPPD� &DSLWDO�� RQH� RI� 1REOH¶V� EXVLQHVV� DQG�
VWUDWHJLF� SDUWQHUV�� UHJDUGLQJ� HQWHULQJ� WKH� JOREDO� FRPPRGLWLHV� WUDGLQJ�
PDUNHW�

� ,Q�)HEUXDU\�������1REOH�HQJDJHG�:ROIH�$VVRFLDWHV�WR�FRQGXFW�
DQ�LQYHVWLJDWLRQ�LQWR�/HLPDQ¶V�GHDOLQJ�ZLWK�WZR�LQGLYLGXDOV��FROOHFWLYHO\�
³&DUOLHU� DQG�2]HLDV´��� /HLPDQ� KDG�EHHQ� LQYROYHG� LQ� KLULQJ� WKHP� LQ�
����� WR� UXQ� RQH� RI� 1REOH¶V� VXJDU�PLOOV� LQ� %UD]LO�� 7KDW� VDPH�PRQWK��
5RWKVFKLOG� 7UXVW� DVNHG� WR� H[HUFLVH� FHUWDLQ� RI� /HLPDQ¶V� 1*/� VKDUH�
RSWLRQV��7KH�5	2�&RPPLWWHH��PDGH�XS�RI�(OPDQ�DQG�WZR�LQGHSHQGHQW�
GLUHFWRUV�� ZDV� LQIRUPHG� RI� WKH� UHTXHVW�� ,W� DOVR� UHFHLYHG� FRSLHV� RI�
/HLPDQ¶V� H�PDLOV� WR� 6XPPD�&DSLWDO�� DV�ZHOO� DV� D� UHSRUW� IURP�:ROIH�
$VVRFLDWHV� ZKLFK� VHW� RXW� SUHOLPLQDU\� ILQGLQJV� RQ� DOOHJDWLRQV� DJDLQVW�
&DUOLHU� DQG� 2]HLDV� RI� IUDXGXOHQW� PLVPDQDJHPHQW� RI� D� %UD]LOLDQ�
FRPSDQ\�� DQG� /HLPDQ¶V� LQYROYHPHQW� LQ� WKHLU� KLULQJ� GHVSLWH� KLV�
NQRZOHGJH�RI�WKHVH�DOOHJDWLRQV��7KH�5	2�&RPPLWWHH��ZKLFK�FRQYHQHG�
RQ� �� 0DUFK� ������ XQDQLPRXVO\� UHVROYHG� WR� UHIXVH� DSSURYDO� RI� WKH�
H[HUFLVH� RI� /HLPDQ¶V� VKDUH� RSWLRQV�� 5RWKVFKLOG� 7UXVW� SURWHVWHG� WKH�
GHFLVLRQ�DQG�DVNHG�IRU�GHWDLOV�RI�WKH�LQIRUPDWLRQ�XSRQ�ZKLFK�WKH�GHFLVLRQ�
KDG�EHHQ�EDVHG��EXW�1*/�GLG�QRW�SURYLGH�WKHVH�GHWDLOV�

� 7KH�5	2�UHFRQYHQHG�RQ��� 0DUFK������DQG�UHDIILUPHG�LWV���
0DUFK� ����� GHFLVLRQ�� 1*/¶V� *URXS� *HQHUDO� &RXQVHO� DQG� D� 15/�
GLUHFWRU��ZKR�DVVLVWHG�WKH�5	2�&RPPLWWHH��LQIRUPHG�5RWKVFKLOG�7UXVW�
WKDW�/HLPDQ¶V�ULJKW�WR�H[HUFLVH�WKH�VKDUH�RSWLRQV�ZDV�³FRQGLWLRQDO�RQ�>KLV@�
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QRW�DFWLQJ�LQ�DQ\�ZD\�WR�WKH�GHWULPHQW�RI�1REOH�SULRU�WR�H[HUFLVH´��7KH�
5	2�&RPPLWWHH�FRQVLGHUHG�WKDW�WKLV�FRQGLWLRQ�KDG�QRW�EHHQ�IXOILOOHG�DV�
/HLPDQ� KDG� EUHDFKHG� KLV� QRQ�FRPSHWLWLRQ� DQG� FRQILGHQWLDOLW\�
REOLJDWLRQV� DQG�KDG�KLUHG�FHUWDLQ�SHUVRQV�ZKR�ZHUH�QRW�TXDOLILHG�DQG�
PLJKW�KDYH�SDUWLFLSDWHG�LQ�³IUDXGXOHQW�FRQGXFW�DW�D�SUHYLRXV�HPSOR\HU´��
1REOH�DOVR�VXEVHTXHQWO\�LQIRUPHG�5RWKVFKLOG�7UXVW�WKDW���D��/HLPDQ�ZDV�
QRW� HQWLWOHG� WR� WKH� 6KDUHV� UHIHUUHG� WR� LQ� FODXVH� ��G�� RI� WKH� 6HWWOHPHQW�
$JUHHPHQW���E��WKH�5	2�&RPPLWWHH�GLG�QRW�DSSURYH�WKH�YHVWLQJ�RI�WKH�
$GGLWLRQDO�6KDUHV��DQG��F��/HLPDQ�ZDV�QRW�DZDUGHG�D�ERQXV�IRU������
�WKH�³�����%RQXV´���

�� /HLPDQ� DQG� 5RWKVFKLOG� �³DSSHOODQWV´�� VXEVHTXHQWO\�
FRPPHQFHG�VXLW�DJDLQVW�15/�DQG�1*/�LQ�WKH�+LJK�&RXUW��³+&´���7KH\�
VRXJKW��DPRQJVW�RWKHU� WKLQJV��GHFODUDWLRQV� WKDW� WKH�5	2�&RPPLWWHH¶V�
GHFLVLRQV�SHUWDLQLQJ� WR�/HLPDQ¶V�EHQHILWV�ZHUH� LQYDOLG�� DQG� WKDW�15/�
ZDV�LQ�EUHDFK�RI�WKH�6HWWOHPHQW�$JUHHPHQW��7KH\�DOVR�FODLPHG DJDLQVW�
15/� DQG� 1*/� LQ� FRQVSLUDF\�� LQGXFHPHQW� RI� EUHDFK� RI� FRQWUDFW� DQG�
XQODZIXO�LQWHUIHUHQFH��7KH�+&�GLVPLVVHG�WKH�FODLPV��

,,,� ,VVXHV

�� 2Q�DSSHDO��WKH�&$�FRQVLGHUHG�WKH�IROORZLQJ�LVVXHV�

�D� WKH�LQWHUSUHWDWLRQ�RI�FODXVH���RI�WKH�6HWWOHPHQW�$JUHHPHQW�
�E� ZKHWKHU�FHUWDLQ�FODXVHV�XQGHU�FODXVH���ZHUH�YRLG�IRU�EHLQJ�

SHQDOW\�FODXVHV�
�F� WKH� YDOLGLW\� RI� WKH� 5	2� &RPPLWWHH¶V� GHFLVLRQV� XQGHU�

FODXVHV���F��DQG���G��RI�WKH�6HWWOHPHQW�$JUHHPHQW��DQG
�G� ZKHWKHU�/HLPDQ�ZDV�HQWLWOHG�WR�WKH������%RQXV��DQG�WKH�

$GGLWLRQDO�6KDUHV�

�� 7KH�&$�DOVR�FRQVLGHUHG�ZKHWKHU�WKH�+&�HUUHG�LQ�GLVPLVVLQJ�WKH�
DSSHOODQWV¶�HFRQRPLF�WRUW�FODLPV� DQG�WKH�UHPHGLHV�WKDW�WKH\�DUH�HQWLWOHG�
WR��LI�DQ\��

$� 7KH�,QWHUSUHWDWLRQ RI�&ODXVH ��

�� 7KH� &$� ILUVW� QRWHG� WKDW� WKH� 6HWWOHPHQW� $JUHHPHQW� ZDV� D�
PXWXDOO\� EHQHILFLDO� DUUDQJHPHQW� EHWZHHQ� /HLPDQ� DQG� 15/� WKDW�
UHJXODWHG� /HLPDQ¶V SRVW�UHVLJQDWLRQ� FRQGXFW� DQG� UHODWLRQVKLS� ZLWK�
1REOH��:LWK�WKDW�FRQWH[W�LQ�PLQG��WKH�&$�QRWHG�WKDW�FODXVH���HVWDEOLVKHG�
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D� ³WZR�WUDFN´� UHJLPH�� &ODXVH� ��D�� HQFRPSDVVHG� DOO� RI� /HLPDQ¶V�
VHYHUDQFH�HQWLWOHPHQWV�DV�FRQWHPSODWHG�XQGHU�FODXVHV���D��WR���H���DQG�
FRQGLWLRQHG� WKHP� XSRQ� KLV� FRPSOLDQFH� ZLWK� KLV� FRQWUDFWXDO� QRQ�
FRPSHWLWLRQ� DQG� FRQILGHQWLDOLW\� REOLJDWLRQV�� 7KH� &$� KHOG� WKDW� WKH�
TXHVWLRQ�RI�ZKHWKHU�RU�QRW�KH�ZDV�LQ�FRPSOLDQFH�ZLWK�WKHVH�REOLJDWLRQV�
ZDV�D�OHJDO�TXHVWLRQ�WR�EH�GHWHUPLQHG�E\�WKH�FRXUWV��2Q�WKH RWKHU�KDQG��
FODXVHV� ��F�� DQG� ��G�� GHDOW� ZLWK� WKH� HQWLUHO\� VHSDUDWH� FRPPHUFLDO�
TXHVWLRQ�RI�ZKHWKHU�/HLPDQ�KDG�DFWHG�WR�1REOH¶V�FRPPHUFLDO�GHWULPHQW��
DQG�DV�VXFK�ZDV�WR�EH�GHWHUPLQHG�E\�WKH�5	2�&RPPLWWHH��+LV�ULJKWV�WR�
WKH� 6KDUH� 2SWLRQV� DQG� WKH� 6KDUHV�� XQGHU� FODXVHV� ��F�� DQG� ��G��
UHVSHFWLYHO\��ZHUH�VXEMHFW�WR�WKH�FRQGLWLRQ�LQ�FODXVH���D��WKDW�KH�FRPSO\�
ZLWK�KLV�FRQWUDFWXDO�QRQ�FRPSHWLWLRQ�DQG�FRQILGHQWLDOLW\�REOLJDWLRQV��DV�
ZHOO�DV�WKH�DGGLWLRQDO�FRQGLWLRQ�LQ�FODXVHV���F��DQG���G��WKDW�KH�QRW�DFW�
WR�1REOH¶V�GHWULPHQW�

�� 7KH�QH[W�TXHVWLRQ�ZDV�WKHUHIRUH�WKH�LQWHUSUHWDWLRQ�RI�WKH�ZRUG�
³GHWULPHQW´��7KH�&$�GLVDJUHHG�ZLWK�WKH�+&¶V�ILQGLQJ�WKDW�WKLV�GLG�QRW�
QHHG�SURRI�RI�DFWXDO�GHWULPHQW�WR�1REOH��,QVWHDG��WKH�&$�KHOG�WKDW�WKH�
ZRUG�PXVW� UHIHU� WR� VRPH�QHJDWLYH�FRQVHTXHQFH� WR�1REOH�DULVLQJ� IURP�
/HLPDQ¶V� FRQGXFW�� 7KH�&$�QRWHG� WKDW� DEVHQW� DQ\� DFWXDO� GHWULPHQW� WR�
1REOH��LW�ZDV�GLIILFXOW�WR�VHH�KRZ�LW�FRXOG�EH�VDLG�WKDW�/HLPDQ�KDG�DFWHG�
WR�1REOH¶V�GHWULPHQW��,W�DOVR�QRWHG�WKDW�WKLV�LQWHUSUHWDWLRQ�FRKHUHG�EHWWHU�
ZLWK� WKH� FRQWH[W� RI� WKH� 6HWWOHPHQW� $JUHHPHQW�� ZKLFK� UHVWHG� RQ� D�
PXWXDOO\�EHQHILFLDO�DUUDQJHPHQW�WR�EULQJ�DERXW�D�VPRRWK�DQG�DPLFDEOH�
SDUWLQJ� RI� ZD\V�� 7KLV� REMHFWLYH� FDOOHG� IRU� FRPPHUFLDOO\� VHQVLEOH�
DUUDQJHPHQWV�WKDW�GXO\�SURWHFWHG�ERWK�VLGHV�

�� 7KH� &$� IXUWKHU� QRWHG� WKDW� VXFK� ³GHWULPHQW´� UHODWHG� RQO\� WR
FRQGXFW� WDNLQJ� SODFH� DIWHU� WKH� SDUWLHV¶� HQWU\� LQWR� WKH� 6HWWOHPHQW�
$JUHHPHQW��WKLV�ZDV�LQ�OLQH�ZLWK�WKHLU�SXUSRVH�LQ�HQWHULQJ�WKH�DJUHHPHQW��
ZKLFK� ZDV� WR� UHJXODWH� /HLPDQ¶V� SRVW�UHVLJQDWLRQ� FRQGXFW� DQG�
UHODWLRQVKLS� ZLWK� 1REOH� LQ� D� PXWXDOO\� EHQHILFLDO� ZD\�� 7KH� &$� DOVR�
UHMHFWHG�WKH�DSSHOODQWV¶�DUJXPHQW�WKDW�/HLPDQ�ZRXOG�RQO\�EH�IRXQG�WR�
KDYH�DFWHG�WR�1REOH¶V�³GHWULPHQW´�LI�KH�ZDV�LQ�EUHDFK�RI�WKH�REOLJDWLRQV�
XQGHU�FODXVH���D���,W�ZRXOG�EH�FRXQWHULQWXLWLYH�IRU�WKH�SDUWLHV�WR�KDYH�OHIW�
WKH�LGHQWLFDO�LVVXH�RI�KLV FRPSOLDQFH�ZLWK�KLV�FRQWUDFWXDO�REOLJDWLRQV�WR�
EH� GHDOW� ZLWK� E\� WZR� VHSDUDWH� ERGLHV�� L�H�� WKH� FRXUWV� DQG� WKH� 5	2�
&RPPLWWHH��7KH�SDUWLHV�ZRXOG� DOVR�KDYH� UHSHDWHG� WKH�TXDOLILFDWLRQ� LQ�
FODXVH���D��LQ�FODXVHV���F��DQG���G��LI�WKH\�KDG�LQWHQGHG�WKH�³GHWULPHQW´
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FRQVLGHUHG�E\�WKH�5	2�&RPPLWWHH�WR�EH�FR�H[WHQVLYH�ZLWK�EUHDFKHV�RI�
WKH�VDPH�FRQWUDFWXDO�REOLJDWLRQV��

�� )LQDOO\�� WKH�&$� VWDWHG� WKDW� LQ� DVVHVVLQJ�ZKHWKHU�/HLPDQ�KDG�
DFWHG� WR� 1REOH¶V� GHWULPHQW�� WKH� 5	2�&RPPLWWHH� ZDV� QRW� HQWLWOHG� WR�
FRQVLGHU�ZKHWKHU�KH�KDG�FRPSOLHG�ZLWK�KLV�FRQWUDFWXDO�REOLJDWLRQV��7KH�
5	2�&RPPLWWHH��EHLQJ�D�ERG\�RI�FRPPHUFLDO�SHRSOH��ZDV�QRW�VXLWHG�WR�
PDNH�GHWHUPLQDWLRQV�RI�D�OHJDO�QDWXUH��&RPPHUFLDO�GHWULPHQW�FDQ�IROORZ�
XSRQ�FRQGXFW�WKDW�GRHV�QRW�LQYROYH�D�EUHDFK�RI�FRQWUDFW��DQG�QRW�HYHU\�
EUHDFK�RI�D�FRQWUDFWXDO�REOLJDWLRQ�ZLOO�JLYH�ULVH�WR�FRPPHUFLDO�GHWULPHQW��
0RUHRYHU��LW�ZDV�QRW�REMHFWLYHO\�SODXVLEOH�WKDW�D�OHJDO�GHWHUPLQDWLRQ�E\�
WKH� FRXUW� VKRXOG� EH� LQWHUSUHWHG� DV� EHLQJ� RSHQ� WR� DQQXOPHQW� E\� WKH�
GHWHUPLQDWLRQ� RI� D� ERG\� RI� FRPPHUFLDO� SHRSOH�� )LQDOO\�� WKH� 5	2�
&RPPLWWHH¶V�WDVN�ZDV�QHYHU�WR�GHWHUPLQH�WKH�DSSURSULDWH�OHJDO�UHPHGLHV�
IRU� DQ\� EUHDFK�RI� FRQWUDFW� E\�/HLPDQ�� ,I� WKH� FRXUW� IRXQG� WKDW� KH� KDG�
EUHDFKHG� KLV� FRQWUDFWXDO� REOLJDWLRQV� LW� ZRXOG� EH� WKH� FRXUW¶V� WDVN� WR�
HQVXUH�WKDW�15/�ZDV�DGHTXDWHO\�FRPSHQVDWHG�IRU�WKH�ORVV�RI�LWV�EDUJDLQ�
ZLWK�/HLPDQ��WKURXJK�WKH�JUDQW�RI�DSSURSULDWH�UHPHGLHV��,Q�FRQWUDVW��WKH�
5	2� &RPPLWWHH� ZDV� FRQFHUQHG� RQO\� ZLWK� /HLPDQ¶V� 1REOH�UHODWHG�
VHYHUDQFH�HQWLWOHPHQWV��WKH�GHSULYDWLRQ�RI�WKHVH�HQWLWOHPHQWV�ZRXOG�QRW�
EH�D UHFRJQLVHG�UHPHG\�IRU�D�SXUSRUWHG�EUHDFK�RI�FRQWUDFW��

%� :KHWKHU�FHUWDLQ�&ODXVHV�XQGHU�&ODXVH���ZHUH�YRLG�IRU�EHLQJ�
3HQDOW\�&ODXVHV

�� 7KH�&$�WKHQ�FRQVLGHUHG�ZKHWKHU�FODXVH���IHOO�DIRXO�RI�WKH�UXOH�
DJDLQVW�SHQDOWLHV��7KH�FRUROODU\�RI�UHFRJQLVLQJ� WKH�SDUWLHV¶�IUHHGRP RI
FRQWUDFW� LV� WKDW� WKH�ODZ�DOORZV WKHP�WKH�IUHHGRP WR�FKDQJH WKHLU�PLQG
DQG�EUHDN WKHLU FRQWUDFWXDO�XQGHUWDNLQJV��DOEHLW DW D�SULFH��7R�DGGUHVV�
WKLV�� WKH� ODZ� LPSRUWV� LQWR� FRQWUDFWV D� VHFRQGDU\� REOLJDWLRQ� WR� SD\�
FRPSHQVDWRU\� GDPDJHV� WR� UHPHG\� EUHDFKHV RI� FRQWUDFW� :KHUH� WKH�
SDUWLHV� VWLSXODWH� WKH� ZD\� LQ� ZKLFK� D� VHFRQGDU\� REOLJDWLRQ� LV� WR� EH�
GLVFKDUJHG��WKLV�ZLOO�EH�VFUXWLQLVHG�E\�WKH�FRXUW�EHIRUH�LW�LV�XSKHOG��

�� ,Q� WKLV� UHVSHFW�� WKH� UXOH� DJDLQVW� SHQDOWLHV� PDNHV� D� FODXVH�
XQHQIRUFHDEOH� LI� WKDW� FODXVH� LPSRVHV� FRQVHTXHQFHV� RQ� D� SDUW\� ZKR�
EUHDFKHV� D� FRQWUDFW� ZKLFK� DUH� QRW� UHIOHFWLYH� RI� WKH� LQQRFHQW� SDUW\¶V�
LQWHUHVW�LQ�EHLQJ�FRPSHQVDWHG��EXW�DUH�LQ�IDFW�PHDQW�WR�KROG�WKH�EUHDFKLQJ�
SDUW\�LQ�WHUURUHP��RU�³LQ�WHUURU´��ZLWK�D YLHZ�WR�FRPSHOOLQJ�WKH�EUHDFKLQJ�
SDUW\�WR�DFW�LQ�D�FHUWDLQ�ZD\��6XFK�SHQDOW\�FODXVHV�ZRXOG�QRW�EH�JLYHQ�
HIIHFW�E\�WKH�FRXUWV��
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�� 7KH�WUDGLWLRQDO�WHVW�IRU�ZKHWKHU�D�FODXVH�LV�D�SHQDOW\�LV�ZKHWKHU�
WKH SHQDOW\� FRQVWLWXWHV� D� JHQXLQH� SUH�HVWLPDWH� RI� GDPDJHV� �³'XQORS�
WHVW´���$�ODWHU�WHVW��KRZHYHU��KDV�UHIRUPXODWHG�WKH�UXOH�DQG�VWDWHG�WKDW�D�
FODXVH� LV�D�SHQDOW\�FODXVH� LI� LW� LPSRVHV�D� VHFRQGDU\�REOLJDWLRQ� �UDWKHU�
WKDQ�D�SULPDU\�REOLJDWLRQ��ZKLFK�LPSRVHV�D�GHWULPHQW�RQ�WKH�EUHDFKLQJ�
SDUW\� ZKLFK� LV� RXW� RI� DOO� SURSRUWLRQ� WR� WKH� OHJLWLPDWH� LQWHUHVW� RI� WKH�
LQQRFHQW�SDUW\�WKDW�LV�VRXJKW�WR�EH�SURWHFWHG�E\�WKH�FODXVH��³&DYHQGLVK�
WHVW´���6LQJDSRUH�KDG��XS�WR�QRZ��DGRSWHG�WKH�'XQORS�WHVW��DQG�KDG�\HW�
WR�GHFLGH�RQ�WKH�&DYHQGLVK�WHVW��+RZHYHU��WKH�+&�DGRSWHG�WKH�&DYHQGLVK�
WHVW DQG�IRXQG�WKDW�FODXVH���F��ZDV�QRW�DQ�XQHQIRUFHDEOH�SHQDOW\�FODXVH�

�� 7KH� &$� GLG� QRW� HLWKHU� DIILUP� RU� RYHUUXOH� WKH� +&� RQ� WKH�
DSSOLFDELOLW\�RI�WKH�&DYHQGLVK�WHVW��7KH�&$�IRXQG�WKDW�FODXVH���D��ZDV�D�
SHQDOW\�FODXVH�UHJDUGOHVV�RI�ZKHWKHU�WKH�&DYHQGLVK�RU�'XQORS�WHVW�ZDV�
DSSOLHG��$V�WR�FODXVHV���F��DQG���G���WKH�TXHVWLRQ�GLG�QRW�HYHQ�DULVH�DV�
WKH\�ZHUH�QRW� VHFRQGDU\� REOLJDWLRQV� WKDW�ZHUH� WULJJHUHG� E\�/HLPDQ¶V�
EUHDFK�RI�FRQWUDFW��

��� 3ULPDU\�YHUVXV�6HFRQGDU\�2EOLJDWLRQV

�� 7KH�&$�UHLWHUDWHG�WKDW�WKH�UXOH�DJDLQVW�SHQDOWLHV�DSSOLHG�RQO\�WR�
FODXVHV� WKDW� LPSRVH� VHFRQGDU\� REOLJDWLRQV� ,Q� FRQVLGHULQJ� ZKHWKHU� D�
FODXVH� LPSRVHV� D� SULPDU\� RU� VHFRQGDU\� REOLJDWLRQ�� WKH� FRXUW� VKRXOG�
DSSURDFK�WKH�LVVXH�DV�D�PDWWHU�RI�VXEVWDQFH�UDWKHU�WKDQ�IRUP��ZLWK�WKH�
LQTXLU\�EHLQJ�GLUHFWHG�WRZDUGV�DQG�JXLGHG�E\���D��WKH�RYHUDOO�FRQWH[W�LQ�
ZKLFK� WKH� EDUJDLQ� LQ� WKH� FODXVH�ZDV� VWUXFN�� �E�� DQ\� UHDVRQV�ZK\� WKH�
SDUWLHV�DJUHHG�WR�LQFOXGH�WKH�FODXVH�LQ�WKH�FRQWUDFW��DQG��F��ZKHWKHU�WKH�
FODXVH ZDV�HQWHUHG�LQWR�DQG�FRQWHPSODWHG�DV�SDUW�RI�WKH�SDUWLHV¶�SULPDU\�
REOLJDWLRQV� XQGHU� WKH� FRQWUDFW� LQ� RUGHU� WR� VHFXUH� VRPH� LQGHSHQGHQW�
FRPPHUFLDO�SXUSRVH�RU�HQG��RU�ZKHWKHU�LW�ZDV�WR�KROG�WKH�DIIHFWHG�SDUW\�
LQ� WHUURUHP� LQ� RUGHU� WR� VHFXUH� KLV� FRPSOLDQFH� ZLWK KLV� SULPDU\�
REOLJDWLRQV��

�� 7KH� &$� WKHQ� DSSOLHG� WKLV� IUDPHZRUN WR� WKH� SUHVHQW� FDVH��
/RRNLQJ�WR�WKH�RYHUDOO�FRQWH[W�RI�WKH�6HWWOHPHQW�$JUHHPHQW��WKH�&$�ILUVW�
QRWHG�WKDW�WKH�LPSHWXV�IRU�WKLV�DJUHHPHQW�ZDV�WKH�SDUWLHV¶�GHVLUH�WR�FUHDWH�
D� PXWXDOO\� EHQHILFLDO� FRPSURPLVH� WR� HIIHFW� D� ³FOHDQ� EUHDN´� LQ� WKHLU�
HPSOR\PHQW�UHODWLRQVKLS��ZLWK�WKH�LQWHQW RI�OHDYLQJ�QR�RXWVWDQGLQJ�OHJDO�
LVVXHV�EHWZHHQ�WKHP�
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��� &ODXVH���D�

�� 7KH�&$�FRQVLGHUHG� WKDW�DV�D�PDWWHU�RI� IRUP��FODXVH���D��ZDV�
SKUDVHG� DV� D� SULPDU\� REOLJDWLRQ� XSRQ�1REOH� WR� SURYLGH� /HLPDQ�ZLWK�
SD\PHQWV�DQG�EHQHILWV�XSRQ�D�FRQWLQJHQF\ EHLQJ�IXOILOOHG��L�H�� /HLPDQ¶V�
FRQWLQXHG� FRPSOLDQFH� ZLWK� KLV� FRQWUDFWXDO� REOLJDWLRQV� RI� QRQ�
FRPSHWLWLRQ� DQG� FRQILGHQWLDOLW\�� +RZHYHU�� LQ� VXEVWDQFH�� FODXVH� ��D��
LPSRVHG� D� VHFRQGDU\� REOLJDWLRQ� RQ� /HLPDQ�� ZKLFK� HQJDJHG� WKH� UXOH�
DJDLQVW�SHQDOW\�FODXVHV��

�� )LUVW�� WKH� ULJKWV� SURYLGHG� XQGHU� FODXVHV� ��E�� �UHJDUGLQJ� WKH�
DGYLVRU\� DJUHHPHQW�� DQG� ��H�� �UHJDUGLQJ� KLV� HQWLWOHPHQW� WR� WKH� �����
%RQXV�� ZHUH� EDVHG� RQ� FRQVLGHUDWLRQV� LQGHSHQGHQW� RI� /HLPDQ¶V�
FRQWLQXHG� FRPSOLDQFH� ZLWK� KLV� QRQ�FRPSHWLWLRQ� DQG� FRQILGHQWLDOLW\�
REOLJDWLRQV� XQGHU� WKH� (PSOR\PHQW� $JUHHPHQW� DQG� WKH� 6HWWOHPHQW�
$JUHHPHQW�� ,W� ZDV QRW� FOHDU� ZKDW� LQGHSHQGHQW� FRPPHUFLDO� SXUSRVH�
ZRXOG�EH� VHUYHG�E\� UHTXLULQJ�/HLPDQ� WR�FRQWLQXH� WR�FRPSO\�ZLWK�KLV�
FRQWUDFWXDO�QRQ�FRPSHWLWLRQ�DQG�FRQILGHQWLDOLW\�REOLJDWLRQV�LQ�RUGHU�WR�
EH�HQWLWOHG�WR�WKHVH�ULJKWV��6HFRQG��ZKLOH�LW�ZDV�SRVVLEOH�WR�GLVFHUQ�WKDW�
1REOH� KDG DQ� LQGHSHQGHQW� FRPPHUFLDO� SXUSRVH� LQ� H[WUDFWLQJ� IURP�
/HLPDQ� DQ� DJUHHPHQW� WR� VXEMHFW� KLV� ULJKWV� XQGHU� FODXVHV� ��F�� �ZLWK�
UHJDUG�WR�WKH�6KDUH�2SWLRQV��DQG���G���ZLWK�UHJDUG�WR�WKH�6KDUHV��WR�KLV�
EHLQJ� D� ³JRRG� OHDYHU´� DIWHU� KLV� UHVLJQDWLRQ�� WKH� SDUWLHV� KDG� DOUHDG\�
VSHFLILFDOO\�SURYLGHG�IRU�D�³JRRG�OHDYHU´�FRQGLWLRQ�XQGHU�FODXVHV���F��
DQG���G���$V�VXFK��FODXVH���D��LPSRVHG�DQ�DGGLWLRQDO�KXUGOH�RQ�/HLPDQ��
E\� VXEMHFWLQJ� KLV ULJKWV� WR� WKHVH� 6KDUH� 2SWLRQV� DQG� 6KDUHV� WR� WKH�
DGGLWLRQDO� FRQGLWLRQ� WKDW� KH� QRW� EUHDFK� KLV� FRQWUDFWXDO� REOLJDWLRQV� RI�
QRQ�FRPSHWLWLRQ� DQG� FRQILGHQWLDOLW\�� 7KH� &$� FRQFOXGHG� WKDW� LQ�
VXEVWDQFH�� FODXVH� ��D�� ZDV� LQFOXGHG� LQ� WKH� 6HWWOHPHQW� $JUHHPHQW� LQ�
WHUURUHP�ZLWK�UHJDUG�WR�/HLPDQ��DQG�DQ\�WKRXJKW�KH�PLJKW�KDYH�KDG�RI�
EUHDFKLQJ� KLV� FRQWUDFWXDO� QRQ�FRPSHWLWLRQ� DQG� FRQILGHQWLDOLW\�
REOLJDWLRQV��

�� $V�D� VHFRQGDU\�REOLJDWLRQ��FODXVH���D��ZDV�DQ�XQHQIRUFHDEOH�
SHQDOW\�FODXVH��UHJDUGOHVV�RI�ZKHWKHU�WKH�'XQORS�WHVW�RU�WKH�&DYHQGLVK�
WHVW�ZDV�DSSOLHG��,W�ZDV�QRW�D�JHQXLQH�SUH�HVWLPDWH�RI�GDPDJHV�XQGHU�WKH�
IRUPHU� WHVW�� VLQFH� LW� GLVHQWLWOHG� /HLPDQ� IURP� UHFHLYLQJ� IL[HG� EHQHILWV�
XQGHU�FODXVH����UHJDUGOHVV�RI�WKH�QDWXUH�DQG�H[WHQW�RI�KLV�EUHDFK�RI�KLV�
FRQWUDFWXDO�QRQ�FRPSHWLWLRQ�DQG�FRQILGHQWLDOLW\�REOLJDWLRQV��&ODXVH���D��
ZRXOG� DOVR� IDLO� WKH�&DYHQGLVK� WHVW�� DV� LW� ZDV� XQFOHDU�ZKDW� OHJLWLPDWH�
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LQWHUHVW� 1REOH� FRXOG� KDYH� KDG� LQ� XSKROGLQJ� WKLV� FODXVH�� EH\RQG�
SXQLVKLQJ�/HLPDQ�LI�KH�EUHDFKHG�KLV�REOLJDWLRQV�RI�QRQ�FRPSHWLWLRQ�DQG�
FRQILGHQWLDOLW\�

��� &ODXVHV���F��DQG���G�

�� +RZHYHU�� WKH� &$� KHOG� WKDW� FODXVHV� ��F�� DQG� ��G�� ZHUH� QRW�
SHQDOW\� FODXVHV�� $V� D� UHVXOW� RI� FODXVH� ��F��� /HLPDQ� JDYH� XS� KLV�
XQTXDOLILHG� DELOLW\� WR� H[HUFLVH� VRPH� YHVWHG� ULJKWV�� LQ� UHWXUQ� IRU� DQ�
H[WHQVLRQ�RI�WLPH�WR�H[HUFLVH� WKRVH�ULJKWV�DQG�WKH�JUDQW�RI�PRUH�ULJKWV�
WKDW�KH�ZRXOG�QRW�RWKHUZLVH�KDYH�EHHQ�HQWLWOHG�WR��7KH�FRQVXPPDWLRQ�RI�
WKRVH�HQKDQFHG�ULJKWV�ZDV�VXEMHFW�WR�WKH�FRQGLWLRQ�WKDW�/HLPDQ�ZDV QRW
WR DFW�WR�1REOH¶V�GHWULPHQW��7KLV�ZDV�D�FRQGLWLRQ�PXWXDOO\�DUULYHG�DW�E\
WKH� SDUWLHV�� ,Q� VKRUW�� WKH� SDUWLHV� DJUHHG� WR� FODXVH� ��F�� DV� SDUW� RI� WKHLU�
SULPDU\� REOLJDWLRQV�� VR� WKDW� /HLPDQ� FRXOG� H[FKDQJH� RQH� VHW� RI�
HQWLWOHPHQWV�IRU�DQRWKHU�LQ�UHWXUQ�IRU�EHLQJ�D�³JRRG�OHDYHU´��

�� 0RUHRYHU�� WKLV� GLG� QRW� LPSRVH� RQ� /HLPDQ� DQ\� VHFRQGDU\�
REOLJDWLRQ�WR�SD\�GDPDJHV�WR�RU�FRPSHQVDWH�1REOH�IRU�DQ\�EUHDFK�RI�KLV�
FRQWUDFWXDO� REOLJDWLRQV�� &ODXVH� ��G�� VLPLODUO\� VHW� RXW� D� IUHVK� SULPDU\�
REOLJDWLRQ�RQ�1REOH�WR�YHVW�WKH�6KDUHV�LQ�/HLPDQ�RQ�WKH�FRQGLWLRQ�WKDW�
KH�QRW�DFW�WR�1REOH¶V�GHWULPHQW��DV�GHWHUPLQHG�E\�WKH�5	2�&RPPLWWHH�
LQ�WKH�HYHQW�RI�D�GLVSXWH��$V�VXFK��FODXVHV���F��DQG���G��VXSHUVHGHG�WKH�
RULJLQDO�WHUPV�RI�WKH�JUDQW�RI�WKH�6KDUH�2SWLRQV�DQG�WKH�6KDUHV��DV�SDUW�
RI� D� IUHVK�EDUJDLQ� WKDW�/HLPDQ� VWUXFN�ZLWK�1REOH�� DQG� LPSRVHG� IUHVK�
SULPDU\� REOLJDWLRQV� RQ�1REOH� WR� KRQRXU�/HLPDQ¶V� HQKDQFHG� ULJKWV� LQ�
UHVSHFW�RI�WKH�6KDUH�2SWLRQV�DQG�WKH�6KDUHV��

&� 7KH�YDOLGLW\�RI�WKH�5	2�&RPPLWWHH¶V�GHFLVLRQV�XQGHU�&ODXVHV�
��F��DQG���G��

�� $V�WKH�&$�IRXQG�WKDW�FODXVH���D��ZDV�DQ�XQHQIRUFHDEOH�SHQDOW\�
FODXVH��1REOH�FRXOG�QRW GHQ\�/HLPDQ�KLV� ULJKWV�XQGHU�FODXVH���RI� WKH�
6HWWOHPHQW� $JUHHPHQW�� HYHQ� LI� KH� KDG� EUHDFKHG� WKRVH� REOLJDWLRQV��
+RZHYHU��WKH�UHVSRQGHQWV�FRXOG�VWLOO�GHQ\�KLP�WKRVH�ULJKWV�LI�WKH�5	2�
&RPPLWWHH�YDOLGO\�GHWHUPLQHG�XQGHU�FODXVHV���F��DQG���G��WKDW�KH�KDG�
DFWHG�WR�1REOH¶V�GHWULPHQW�

�� ,Q�FRQVLGHULQJ�WKH�YDOLGLW\�RI�WKH�5	2�&RPPLWWHH¶V�GHFLVLRQV��
WKH�&$�ILUVW�HVWDEOLVKHG�WKDW�WKHUH�LV�QR�JHQHUDO�UHTXLUHPHQW�WKDW�D�SDUW\�
SXUSRUWLQJ� WR� H[HUFLVH� D� SDUWLFXODU� FRQWUDFWXDO� ULJKW�� RU� WR� DFW� LQ� D�
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SDUWLFXODU�ZD\�WKDW�PLJKW�EH�SUHMXGLFLDO�WR�WKH�RWKHU�SDUW\��KDV�D�JHQHUDO�
GXW\�WR�DFW�IDLUO\��7KHUH�LV�DOVR�QR�VSHFLILF�GXW\�WR�REVHUYH�DQ\�SDUWLFXODU�
UHTXLUHPHQWV�RI�QDWXUDO�MXVWLFH��&RQWUDFWLQJ�SDUWLHV�DUH�JHQHUDOO\�HQWLWOHG�
WR�DFW�LQ�WKHLU�RZQ�LQWHUHVWV��,I��LQ�GRLQJ�VR��LW�VKRXOG�WXUQ�RXW�WKDW�D�SDUW\�
KDV�EUHDFKHG�LWV�FRQWUDFWXDO�REOLJDWLRQV��WKHQ�LW�PD\�EH�OLDEOH�LQ�GDPDJHV�

�� +RZHYHU��WKLV�JHQHUDO�SRVLWLRQ�PD\�EH�GLVSODFHG�E\�WKH�WHUPV�
WKDW�WKH�SDUWLHV�KDYH�DJUHHG�RQ��ZKHWKHU�H[SUHVVO\�RU�LPSOLHGO\��$V�VXFK��
D�FRXUW¶V�DVVHVVPHQW�RI�ZKHWKHU�WKH�H[HUFLVH�RI�D�SDUWLFXODU�FRQWUDFWXDO�
ULJKW�KDV�EHHQ�PDGH�VXEMHFW�WR�DQ\�GXW\�RI�IDLUQHVV�RU�REVHUYDQFH�RI�DQ\�
SDUWLFXODU� SURFHGXUH� LV� D� FRQWH[WXDO� RQH� WKDW� FRQVLGHUV�� WKH� SDUWLFXODU�
FRQWUDFWXDO�ULJKW�LQ�TXHVWLRQ��WKH�ODQJXDJH�RI�WKH�UHOHYDQW�SURYLVLRQ��WKH�
FRQVHTXHQFHV�RI�DQ\�GHFLVLRQ�PDGH�XQGHU�WKDW�SURYLVLRQ��DQG�ZKDW�ZDV�
FRQWHPSODWHG�SURFHGXUDOO\��,Q�RWKHU�ZRUGV��D�FODLP�WKDW�DQ\�UHTXLUHPHQW�
RI�IDLUQHVV�KDV�EHHQ�EUHDFKHG�LV�LQ�DFWXDOLW\�D�FODLP�LQ�EUHDFK�RI�FRQWUDFW��
DQG�WKH�ILUVW�SRUW�RI�FDOO�PXVW�DOZD\V�EH�WKH�WHUPV�RI�WKH�FRQWUDFW��

�� :LWK� UHJDUG� WR� FODXVHV���F�� DQG���G��� WKH�&$� ILUVW� IRXQG� WKH�
5	2�&RPPLWWHH¶V�MXULVGLFWLRQ�ZRXOG�RQO\�EH�WULJJHUHG�LI�/HLPDQ�KDG�
DOOHJHGO\�GRQH�VRPHWKLQJ�WKDW�DPRXQWHG�WR�DFWLQJ�³WR�WKH�GHWULPHQW�RI�
1REOH´�� 6HFRQG�� WKH� 5	2� &RPPLWWHH� ZDV� VSHFLILFDOO\� GHVLJQDWHG� WR�
PDNH� D� ILQDO� GHWHUPLQDWLRQ� RQ� ZKHWKHU� /HLPDQ� KDG� DFWHG� WR� WKH�
GHWULPHQW� RI� 1REOH� ³LQ� WKH� HYHQW� RI� DQ\� GLVSXWH´�� ZKLFK�ZDV� D� YHU\�
VSHFLILF� FLUFXPVWDQFH�� 7KDW� SKUDVH� PHDQW� WKDW� WKHUH� KDG� WR� EH� D�
FRQWHQWLRQ�WKDW�/HLPDQ�KDG�DFWHG�WR�WKH�GHWULPHQW�RI�1REOH��DQG�VXFK�
DOOHJDWLRQ�KDG�WR�EH�SXW�WR�/HLPDQ��VR�WKDW�KH�FRXOG�GHFLGH�ZKHWKHU�KH�
ZDV� JRLQJ� WR� GLVSXWH� LW�� 7KLUG�� LQ� WKH� HYHQW� RI� D� GLVSXWH�� WKH� 5	2�
&RPPLWWHH¶V� GHWHUPLQDWLRQ� DV� WR� ZKHWKHU� /HLPDQ� KDG� DFWHG� ³WR� WKH�
GHWULPHQW�RI�1REOH´�ZRXOG�EH�ILQDO��

�� 7KH� &$� WKXV� IRXQG� LW� LPSOLFLW� WKDW� /HLPDQ� KDG� WR� EH� JLYHQ�
QRWLFH�RI�1REOH¶V�DOOHJDWLRQV�WKDW�KH�KDG�DFWHG�WR�LWV�GHWULPHQW��DQG�WKH�
EDVLV�IRU�VXFK�DOOHJDWLRQV�LI�QHFHVVDU\��EHIRUH�WKH�5	2�&RPPLWWHH�FRXOG�
HYHQ�EH�DFWLYDWHG�WR�PDNH�LWV�GHWHUPLQDWLRQ��7KLV�ZDV�EHFDXVH�WKH�5	2�
&RPPLWWHH¶V�MXULVGLFWLRQ�ZDV�HQJDJHG�RQO\�ZKHQ�WKHUH�ZDV�D�GLVSXWH��
)RU�WKHUH�WR�EH�D�GLVSXWH��/HLPDQ ZRXOG�KDYH�WR�EH�LQIRUPHG�RI�WKH�EDVLV�
RI�DOOHJDWLRQV�WR�GHFLGH�ZKHWKHU�KH�ZDQWHG�WR GLVSXWH�WKH�DOOHJDWLRQV��,I�
VR��WKH�5	2�&RPPLWWHH�ZRXOG�WKHQ�KDYH�WR�JLYH�/HLPDQ�DQ�RSSRUWXQLW\�
WR�SXW�IRUZDUG�KLV�UHDVRQV�IRU�GLVSXWLQJ�WKH�DOOHJDWLRQV�EHIRUH�LW�FRXOG�
H[HUFLVH�LWV�SRZHU�WR�PDNH�D�ILQDO�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU�/HLPDQ�
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KDG�DFWHG�³WR�WKH�GHWULPHQW�RI�1REOH´��%H\RQG�WKLV��RQFH�/HLPDQ�ZDV�
DSSULVHG�RI�WKH�DOOHJDWLRQV�DJDLQVW�KLP�DQG�LI�KH�FKRVH�WR�GLVSXWH�WKHP��
WKH�5	2�&RPPLWWHH�KDG�WR�DFW�IDLUO\�LQ�PDNLQJ�LWV�ILQDO�GHWHUPLQDWLRQ�
RQ�ZKHWKHU�KH�KDG�DFWHG�WR�1REOH¶V�GHWULPHQW�

�� 7KHVH� UHTXLUHPHQWV� ZHUH� QRW� FRPSOLHG� ZLWK�� 7KH� 5	2�
&RPPLWWHH�GLG�QRW�PDNH�/HLPDQ�DZDUH�RI�WKH�DOOHJDWLRQV�DJDLQVW�KLP�RU�
JLYH�KLP�WKH�RSSRUWXQLW\�WR�GHFLGH�ZKHWKHU�KH�GLVSXWHG�WKHP��DQG�LI�VR�
WR� UHVSRQG� WR� WKHP��7KXV�� KH�ZDV� QHYHU� LQ� D� SRVLWLRQ� HYHQ� WR� GHFLGH�
ZKHWKHU� WR GLVSXWH� WKH� DOOHJDWLRQV�� )XUWKHU�� KH� ZDV� QRW� JLYHQ� DQ\�
RSSRUWXQLW\�WR�PDNH�UHSUHVHQWDWLRQV�WR�WKH�&RPPLWWHH�EHIRUH�LW�PDGH�LWV�
GHWHUPLQDWLRQ� DJDLQVW� KLP�� 7KHUH� ZDV� WKHUHIRUH� QR� YDOLG� ³ILQDO´�
GHWHUPLQDWLRQ�XQGHU�FODXVHV���F��DQG���G��RI�WKH�6HWWOHPHQW�$JUHHPHQW��
$V�VXFK��WKH�5	2�&RPPLWWHH¶V�GHWHUPLQDWLRQV�WKDW�/HLPDQ�KDG�DFWHG�
WR� 1REOH¶V� GHWULPHQW� ZHUH� LQYDOLG�� DV� ZHUH� LWV� VXEVHTXHQW� UHIXVDO� WR�
DOORZ�KLP�WR�H[HUFLVH�KLV�6KDUH�2SWLRQV�DQG�UHFHLYH�WKH�6KDUHV�RQ�WKH�
EDVLV�RI�WKRVH�GHWHUPLQDWLRQV�

'� /HLPDQ¶V�RWKHU�HQWLWOHPHQWV�������%RQXV�DQG�WKH�$GGLWLRQDO�
6KDUHV�

�� 7KH�&$�DJUHHG�ZLWK�WKH�+&�WKDW�/HLPDQ�ZDV�QRW�HQWLWOHG�WR�WKH�
�����%RQXV��7KH�HYLGHQFH�VKRZHG�WKDW�D�JHQHUDO�GHFLVLRQ�ZDV�WDNHQ�WKDW�
QR�ERQXV�ZRXOG�EH�DZDUGHG�WR�1REOH¶V�WRS�PDQDJHPHQW�IRU�������DQG�
DOVR� WKDW� RWKHU� PHPEHUV� RI� 1REOH¶V� WRS� PDQDJHPHQW� LQGHHG� GLG� QRW�
UHFHLYH�ERQXVHV�IRU�������

�� +RZHYHU��WKH�&$�KHOG�WKDW�WKH�IRUIHLWXUH�RI�/HLPDQ¶V�ULJKW�WR�
WKH�$GGLWLRQDO�6KDUHV�ZDV� LQYDOLG��7KHVH�ZHUH�H[FOXGHG�XQGHU�FODXVH�
��G��RI�WKH�6HWWOHPHQW�$JUHHPHQW��DQG�ZHUH�JRYHUQHG�E\�WKH�$,3�LQVWHDG��
&ODXVH���RI�WKH�$,3�VWDWHG�WKDW�WKH�VKDUHV�DZDUGHG�WR�/HLPDQ�XQGHU�WKH�
$,3�ZRXOG�EH�IRUIHLWHG�LI�/HLPDQ�³DFW>HG@�RU�HQJDJ>HG@ LQ�LQLPLFDO�RU�
FRQWUDU\�WR�RU�DJDLQVW�WKH�LQWHUHVWV�RI�WKH�1REOH�*URXS´��6XFK�FRQGXFW�
LQFOXGHG�³DQ\�RWKHU�FRQGXFW�RU�DFW�UHDVRQDEO\�GHWHUPLQHG�E\�WKH�>5	2@�
&RPPLWWHH�WR�EH�LQMXULRXV��GHWULPHQWDO�RU�SUHMXGLFLDO�WR�WKH�LQWHUHVWV�RI�
WKH�1REOH�*URXS´�

�� 7KHUHIRUH��WKH�TXHVWLRQ�ZDV�ZKHWKHU�WKHUH�ZDV�D�³UHDVRQDEO>H@�
GHWHUPLQ>DWLRQ@´� PDGH� E\� WKH� 5	2� &RPPLWWHH� WR� GHQ\� /HLPDQ� WKH�
$GGLWLRQDO�6KDUHV��7KH�&$�UHLWHUDWHG�WKDW�³GHWULPHQW´�DVVHVVHG�E\�WKH�



7KH�/LPLWV�WR�)UHHGRP�WR�&RQWUDFW

���

5	2�&RPPLWWHH�XQGHU�WKH�$,3�PXVW�UHIHU�WR�DFWXDO�ORVV��GDPDJH�DQG�
KDUP�� WKH� VDPH� DSSURDFK� DSSOLHG� IRU� WKH� WHUPV� ³LQMXULRXV´� DQG�
³SUHMXGLFLDO´�� 7KHUH� ZDV� QR� EDVLV� IRU� WKH� &RPPLWWHH¶V� GHWHUPLQDWLRQ�
XQGHU� FODXVH� �� RI� WKH� $,3� WR� EH� VXVWDLQHG� DV� D� ³UHDVRQDEO>H@�
GHWHUPLQ>DWLRQ@´�RI�LQMXU\��SUHMXGLFH��RU�GHWULPHQW��JLYHQ�WKDW�/HLPDQ¶V�
FRQGXFW� GLG� QRW� DPRXQW� WR� DFWXDO� GHWULPHQW� RU� GDPDJH� WR� 1REOH¶V�
EXVLQHVV�LQWHUHVWV��

(� (FRQRPLF�7RUWV DQG�5HPHGLHV

�� :LWK� UHJDUG� WR� WKH� HFRQRPLF� WRUW� FODLPV�� WKH�&$�XSKHOG� WKH�
+&¶V�GLVPLVVDO�RI�WKHVH�FODLPV��DV�LW�ZDV�VDWLVILHG�WKDW�WKH�HOHPHQWV�RI�
WKH� SOHDGHG� HFRQRPLF� WRUWV� KDG� QRW� EHHQ� SURYHG� DGHTXDWHO\�� $V� IRU�
UHPHGLHV�� ZKLOH� WKH� &$� IRXQG� WKDW� WKH� 5	2� &RPPLWWHH¶V� GHFLVLRQ�
UHODWLQJ�WR�WKH�6KDUHV�DQG�6KDUH�2SWLRQV�ZDV�LQYDOLG��LW�GLG�QRW�GLUHFW�WKH�
5	2�&RPPLWWHH� WR� UHFRQVLGHU� WKH� HQWLWOHPHQWV�� DV� WKH� WLPH� IRU� VXFK�
DFWLRQ�KDG�ORQJ�SDVVHG�DQG�WKH�&RPPLWWHH�DV�LW�ZDV�FRQVWLWXWHG�DW� WKH�
PDWHULDO�WLPH�QR�ORQJHU�H[LVWHG��7KH�&$�LQVWHDG�RUGHUHG�WKDW�GDPDJHV�
ZHUH� WR� EH� DVVHVVHG� IRU� WKH� ORVVHV� VXVWDLQHG� D� UHVXOW� RI� WKH�ZURQJIXO�
GHFLVLRQV��

,9� .H\�7DNHDZD\V

�� 5HJDUGLQJ�WKH�SHQDOW\�GRFWULQH��LW�UHPDLQV�WR�EH�VHHQ�ZKHWKHU�
WKH�&DYHQGLVK�WHVW�ZLOO�EHFRPH�SDUW�RI 6LQJDSRUH�ODZ��DQG�KRZ�LW�ZLOO�
LQWHUDFW� ZLWK� WKH� 'XQORS� WHVW�� +RZHYHU�� WKH� &$¶V� GHFLVLRQ� WKDW� WKH�
UHOHYDQW�FODXVHV�ZRXOG�KDYH�EHHQ�FDXJKW�DV�D�SHQDOW\�FODXVH�XQGHU�ERWK�
WHVWV� LQGLFDWHV� WKDW� LW�ZRXOG�EH�SUXGHQW� WR�FRQVLGHU� LPSOLFDWLRQV�XQGHU�
ERWK�WHVWV�ZKHQ�GUDIWLQJ��7KH�&$�DOVR�ODLG�GRZQ�YDULRXV�FRQVLGHUDWLRQV�
WKDW�DUH�UHOHYDQW�LQ�GHWHUPLQLQJ�ZKHWKHU�D�FODXVH�VWLSXODWHV�D�SULPDU\�RU�
VHFRQGDU\� REOLJDWLRQ�� ,Q� SDUWLFXODU�� WKH� FRQVLGHUDWLRQ� RI� ZKHWKHU� WKH�
FODXVH�ZDV�LQWHQGHG�WR�VHFXUH�VRPH�FRPPHUFLDO�SXUSRVH��DV�RSSRVHG�WR�
VLPSO\�WR�KROGLQJ�WKH�UHOHYDQW�SDUW\�LQ�WHUURUHP�WR�VHFXUH�FRPSOLDQFH��
UHYHDOV�WKH�&$¶V�LQFOLQDWLRQ�WR�FRQVLGHU�WKH�EDFNJURXQG�DQG�SXUSRVH�RI�
WKH�FRPPHUFLDO�WUDQVDFWLRQ�LQ�LWV�HQWLUHW\��7KLV�PDNHV�LW�FOHDU�WKDW�ZKLOH�
FOHDU�GUDIWLQJ�RI�WKH�FODXVH�LV�VWLOO�KLJKO\�LPSRUWDQW��DW�WKH�HQG�RI�WKH�GD\��
WKH�FRXUW�ZRXOG�VWLOO�FRQVLGHU�VXEVWDQFH�RYHU�IRUP�

�� 5HJDUGLQJ� WKH� LVVXH�RI�FRQWUDFWV�ZKLFK�YHVW�GHFLVLRQ�PDNLQJ�
SRZHUV�LQ�D�FRQWUDFWXDOO\�GHVLJQDWHG�HQWLW\��LW�LV�QRZ�FOHDU�WKDW�WKHUH�LV�
QR�JHQHUDO�GXW\�WR�DELGH�E\�WKH�SULQFLSOHV�RI�QDWXUDO�MXVWLFH�ZKHQ�VXFK�
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SRZHUV� DUH� H[HUFLVHG�� +RZHYHU�� ZKHUH� QRQ�MXGLFLDO� GHFLVLRQ�PDNLQJ�
ERGLHV� DUH� FRQFHUQHG�� WKH� FRXUWV� KDYH� WKH� MXULVGLFWLRQ� WR� UHYLHZ� KRZ�
WKHVH�ERGLHV�PD\�YDOLGO\�H[HUFLVH�WKHLU�SRZHUV��DV�SDUW�RI�D�FRQWUDFWXDO�
DQDO\VLV�XQGHUWDNHQ�WKURXJK�D�GHWDLOHG�FRQVWUXFWLRQ�DQG�H[DPLQDWLRQ�RI�
WKH� VSHFLILF� FRQWUDFWXDO� ODQJXDJH� DQG� WKH�SDUWLHV¶� LQWHQWLRQV��7KH� ILUVW�
SRUW�RI�FDOO� LV� WKH�FRQWUDFW��DQG�KHQFH��VKRXOG�SDUWLHV�FRQWHPSODWH�DQG�
DJUHH� RQ� FHUWDLQ� SURFHGXUDO� UHTXLUHPHQWV� RQ� GHFLVLRQ�PDNLQJ� ERGLHV��
WKHVH� LQWHQWLRQV� VKRXOG� EH� DFFXUDWHO\� UHIOHFWHG� DQG� FDSWXUHG� E\� WKH�
ODQJXDJH�RI�WKH�FRQWUDFWXDO�SURYLVLRQ�


	The limits to freedom to contract: Supreme court case summary: Leiman, Ricardo v Noble Resources Ltd
	Citation

	PDF File

