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([FOXVLRQ�RI� OLDELOLW\� IRU�PLVUHSUHVHQWDWLRQ�KDV� ORQJ�EHHQ�
FRQWURYHUVLDO�� 7KHUH� DUH� PDQ\� ZD\V� LQ� ZKLFK� RQH� FRXOG�
JR� DERXW� GRLQJ� LW�� QDPHO\�� WKURXJK� H[SUHVV� H[FOXVLRQ�
RI� OLDELOLW\�FODXVHV��HQWLUH�DJUHHPHQW�FODXVHV��QRQ�UHOLDQFH�
FODXVHV�� DQG�PD\EH� HYHQ�EDVLV� FODXVHV�� 7KH� NH\� TXHVWLRQ�
LV� ZKHWKHU� VXFK� FODXVHV� DUH� VXEMHFW� WR� V� �� RI� WKH
0LVUHSUHVHQWDWLRQ�$FW��ZKLFK�SUHYHQWV�D�FRQWUDFWLQJ�SDUW\�
IURP� HVFDSLQJ� OLDELOLW\�ZKHQ� LW� LV� XQUHDVRQDEOH� WR� GR� VR��
1RWDEO\��(QJOLVK�MXULVSUXGHQFH�KDV WDNHQ�WKH�YLHZ WKDW�DQ\�
WHUP�WKDW H[FOXGHV� OLDELOLW\� IRU�PLVUHSUHVHQWDWLRQ� LQ�HIIHFW�
ZRXOG�EH� VXEMHFW� WR� WKH� WHVW�RI� UHDVRQDEOHQHVV��6LQJDSRUH�
DSSHDUV�WR�EH�PRYLQJ�LQ�WKH�VDPH�GLUHFWLRQ��DQG�WKLV�SDSHU�
H[SORUHV�ZK\�6LQJDSRUH�VKRXOG�GR�VR��7KH�ERWWRP� OLQH�LV�
WKDW�D�FRQWUDFWLQJ�SDUW\�VKRXOG�QRW�EH�JLYHQ�IXOO�LPPXQLW\�
IRU�PLVUHSUHVHQWDWLRQ�ZKHQ� WKH� RWKHU� FRQWUDFWLQJ� SDUW\� LV�
XQVDYY\�DQG�RU�XQZDU\�

.RK =KL�-LD


&ODVV�RI�������//%���6FKRRO�RI�/DZ��6LQJDSRUH�0DQDJHPHQW�8QLYHUVLW\��

,� ,QWURGXFWLRQ

� 7KH�ODVW�WZR�GHFDGHV�KDYH�VHHQ�D�QXPEHU�RI�GHYHORSPHQWV�LQ�
ERWK� 6LQJDSRUH� DQG� WKH� 8QLWHG�.LQJGRP� �³8.´�� ZLWK� UHVSHFW� WR� WKH�
LQFUHDVHG� XVH� RI� FRQWUDFWXDO� FODXVHV� WR� H[FOXGH� OLDELOLW\� IRU�
PLVUHSUHVHQWDWLRQ��7KH�FRQWUDFWXDO�FODXVHV�FDQ�EH� ODUJHO\�GLYLGHG� LQWR�
WKUHH� FODVVHV�� H[SUHVV� H[FOXVLRQ� RI� OLDELOLW\� FODXVHV�� HQWLUH� DJUHHPHQW�
FODXVHV�� DQG� QRQ�UHOLDQFH� FODXVHV�� 7KHUH� LV� DOVR� D� IRXUWK� FDWHJRU\� RI�
FRQWUDFWXDO� FODXVHV�� RWKHUZLVH� NQRZQ� DV� EDVLV� FODXVHV�� 6XFK� FODXVHV��
ZKLFK�UHFLWH�WKH�EDVLV�RI�WKH�FRQWUDFW��FDQ�VRPHWLPHV�FRQVWLWXWH�D�IRUP�
RI�QRQ�UHOLDQFH�FODXVH�WKDW�H[FOXGHV�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ��7KH
WRXFKVWRQH� RI� WKH� LQTXLU\� VHHPV� WR� EH� ZKHWKHU� WKH� FODXVH�� LQ� HIIHFW��
H[FOXGHV�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ��


 7KH�DXWKRU�ZRXOG�OLNH� WR�H[SUHVV�KLV� WKDQNV�WR�0U 9LQFHQW�2RL�IRU�KLV�JXLGDQFH�LQ�
ZULWLQJ�WKLV�HVVD\��$OO�HUURUV�UHPDLQ�WKH�DXWKRU¶V�DORQH�



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

� 8QGHU�(QJOLVK�ODZ��DQ\�FODXVH�WKDW�VHHNV�WR�H[FOXGH�OLDELOLW\�IRU�
PLVUHSUHVHQWDWLRQ�ZLOO�EH�VXEMHFW�WR�V���RI�WKH�(QJOLVK�0LVUHSUHVHQWDWLRQ�
$FW��7R�WKDW�HQG��WKH�(QJOLVK�FRXUWV�ZRXOG�DSSHDU�WR�EH�IRFXVHG�RQ�WKH�
VXEVWDQWLYH�OHJDO�HIIHFW�RI�WKH�FODXVH�DV�RSSRVHG�WR�LWV�IRUP��+RZHYHU��
XQGHU� 6LQJDSRUH� ODZ�� WKH� SRVLWLRQ� UHPDLQV� WKDW� QRQ�UHOLDQFH� FODXVHV��
RSHUDWLQJ�XQGHU�WKH�GRFWULQHV�RI�HYLGHQWLDO�RU FRQWUDFWXDO�HVWRSSHO��DUH�
QRW� VXEMHFW� WR� V� �� RI� WKH�0LVUHSUHVHQWDWLRQ� $FW �³0$´��� 7KLV� SDSHU�
DUJXHV�WKDW�FODXVHV�ZKLFK�VXEVWDQWLYHO\�VHUYH�WR�H[FOXGH�OLDELOLW\��VXFK�
DV�QRQ�UHOLDQFH�FODXVHV��VKRXOG�EH�VXEMHFW�WR�V���0$�

� 7KHUH�DUH�WZR�PDLQ�VHFWLRQV�WR�WKLV�SDSHU��,Q�3DUW�,,��ZH�GLVFXVV�
KRZ�H[SUHVV�H[FOXVLRQ�RI�OLDELOLW\�FODXVHV��HQWLUH�DJUHHPHQW�FODXVHV��DQG�
QRQ�UHOLDQFH� FODXVHV� FDQ� RSHUDWH� WR� H[FOXGH� OLDELOLW\� IRU�
PLVUHSUHVHQWDWLRQ�LQ�6LQJDSRUH��*HQHUDOO\��HQWLUH�DJUHHPHQW�FODXVHV�FDQ�
SUHFOXGH�OLDELOLW\�LI�WKH�SDUWLHV�KDYH�DJUHHG�WKDW�QR�UHSUHVHQWDWLRQV�ZHUH�
PDGH��SURYLGHG�WKDW�WKH�ZRUG�³UHSUHVHQWDWLRQV´�GRHV�QRW�WDNH�LWV�SODFH�
DORQJVLGH�RWKHU�ZRUGV�H[SUHVVLYH�RI�FRQWUDFWXDO�REOLJDWLRQ��1RQ�UHOLDQFH�
FODXVHV�PD\�H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�XQGHU�WKH�GRFWULQH�RI�
HYLGHQWLDO�HVWRSSHO��,W�EHDUV�QRWLQJ�WKDW�LW�LV�GLIILFXOW�IRU�WKH�UHSUHVHQWRU
WR�UHO\�RQ�WKH�GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�DV�KH�KDV�WR�SURYH�WKDW�KH�
GLG�QRW�LQWHQG�IRU�KLV�UHSUHVHQWDWLRQV�WR�EH�UHOLHG�XSRQ�E\�WKH�UHSUHVHQWHH�
WR� HQWHU� WKH� FRQWUDFW�� ,W� LV� XQFOHDU�ZKHWKHU� D� QRQ�UHOLDQFH� FODXVH�PD\�
H[FOXGH�OLDELOLW\�IRU PLVUHSUHVHQWDWLRQ�XQGHU�WKH�GRFWULQH�RI�FRQWUDFWXDO�
HVWRSSHO��ZKLFK�KDV�QRW� EHHQ� DGRSWHG�E\�RXU�6LQJDSRUH� FRXUWV�� ,I� WKH�
GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�LV�DGRSWHG��LW�LV�DUJXHG�WKDW�FRQWUDFWXDO�
HVWRSSHO�LV�PHUHO\�D�MXGLFLDO�HQIRUFHPHQW�RI�FRQWUDFWXDO�REOLJDWLRQV��DQG�
LW� RSHUDWHV� VHSDUDWHO\� IURP� WKH� GRFWULQH� RI� HYLGHQWLDO� HVWRSSHO� ZKLFK�
GHSHQGV� RQ� UHOLDQFH� DQG� QRWLRQV� RI� XQFRQVFLRQDELOLW\��$OVR�� LW�ZRXOG�
W\SLFDOO\� DSSO\� LQ� FRPPHUFLDO� WUDQVDFWLRQV� ZKHUH� ERWK� SDUWLHV� DUH� RI�
HTXDO�EDUJDLQLQJ�SRZHU��ZLWK� WKH� EHQHILW�RI�SURIHVVLRQDO� OHJDO�DGYLFH��
7KXV��DV�D�PDWWHU�RI�DQ�REMHFWLYH�FRQVWUXFWLRQ�RI�WKH�FRQWUDFW��LW�LV�PRUH�
OLNHO\�WKDW�ERWK�SDUWLHV�LQWHQGHG�IRU�WKH�UHSUHVHQWRU�WR�EH�H[HPSWHG�IURP�
OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�LQ�VXFK�D�FDVH��

� ,Q�3DUW�,,,��ZH�GLVFXVV�ZKHWKHU�DOO�FODXVHV�WKDW�H[FOXGH�OLDELOLW\�
IRU�PLVUHSUHVHQWDWLRQ�DUH�VXEMHFW�WR�V���0$ ZKLFK�UHTXLUHV�WKH�SHUVRQ�
UHO\LQJ� RQ� WKH� FODXVH� WR� VKRZ� WKDW� LW� VDWLVILHV� WKH� UHTXLUHPHQW� RI�
UHDVRQDEOHQHVV�DV�VWDWHG�LQ�V�������RI�WKH�8QIDLU�&RQWUDFW�7HUPV�$FW��,W�
LV� DUJXHG� WKDW� DQ\� FODXVH� WKDW� H[FOXGHV� OLDELOLW\� IRU�PLVUHSUHVHQWDWLRQ�
VKRXOG�EH�VXEMHFW� WR�V���0$ IRU�WKH�IROORZLQJ�UHDVRQV��)LUVW�� WR�DOORZ�
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��

SDUWLHV� WR�HVFDSH� OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ� LQ�DOO�VLWXDWLRQV�ZRXOG�
VWXOWLI\� WKH�SXUSRVH�RI� WKH�0LVUHSUHVHQWDWLRQ�$FW� ZKLFK� LV� WR�SUHYHQW�
FRQWUDFWLQJ�SDUWLHV�IURP�HVFDSLQJ�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�XQOHVV�
LW�LV�UHDVRQDEOH�IRU�WKHP�WR�GR�VR��6HFRQG��UHFHQW�ORFDO�GHFLVLRQV�LQGLFDWH�
WKDW� 6LQJDSRUH� ODZ� LV� PRYLQJ� WRZDUGV� WKH� SRVLWLRQ� WKDW� DQ\� FODXVH�
VHHNLQJ WR�H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�ZLOO�EH�VXEMHFW�WR�V���
0$��7KH�&RXUW�RI�$SSHDO�LQ�'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ� KDV��
DIWHU�DOO��PHQWLRQHG�E\�ZD\�RI�RELWHU�GLFWXP�� LQ� UHODWLRQ� WR� WKH�8QIDLU�
&RQWUDFW�7HUPV�$FW �³8&7$´���WKDW�WKH�OHJLVODWLYH�H\H�LV�ILUPO\�VHW�RQ�
WKH�³VXEVWDQWLYH�HIIHFW´�RI�D�WHUP�RU�QRWLFH��UDWKHU�WKDQ�RQ�LWV�³IRUP�RU�
LGHQWLILFDWLRQ´� � )LQDOO\�� WKH� &RXUW� RI� $SSHDO LQ� 2ULHQW� &HQWUH
,QYHVWPHQWV /WG� Y� 6RFLHWH� *HQHUDOH� SUHYLRXVO\� UHOLHG� RQ� DQ� (QJOLVK�
GHFLVLRQ� WR�KROG� WKDW�QRQ�UHOLDQFH�FODXVHV PD\�SURYLGH�DQ�LQVXSHUDEOH�
REVWDFOH�WR�DQ\�PLVUHSUHVHQWDWLRQ�FODLP��EXW�WKDW�(QJOLVK�GHFLVLRQ�GRHV�
QRW�LQ�IDFW�VXSSRUW�VXFK�D�SURSRVLWLRQ��3DUW�,9 FRQFOXGHV��

,,� ([FOXVLRQ�RI /LDELOLW\�IRU 0LVUHSUHVHQWDWLRQ�

$� 0RGHV�RI�([FOXGLQJ�/LDELOLW\�IRU�0LVUHSUHVHQWDWLRQ

� $V�KHOG�E\�WKH�&RXUW�RI�$SSHDO�LQ�5%&�3URSHUWLHV�3WH�/WG�Y�
'HIX�)XUQLWXUH�3WH�/WG� �³5%&�3URSHUWLHV´��� WKHUH� DUH� WKUHH�ZD\V� LQ�
ZKLFK�SDUWLHV�FDQ�H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ��

�D� WKH�SDUWLHV�DJUHHG�WKDW�QR�UHSUHVHQWDWLRQV�ZHUH�PDGH�
�E� WKH� SDUWLHV� DJUHHG� WKDW� WKHUH� ZDV� QR� UHOLDQFH� RQ� DQ\�

UHSUHVHQWDWLRQ��RU
�F� WKH� SDUWLHV� H[SUHVVO\� H[FOXGHG� OLDELOLW\� IRU�

PLVUHSUHVHQWDWLRQ�

� ,W�DSSHDUV�WKDW�HQWLUH�DJUHHPHQW�FODXVHV�FDQ�SUHFOXGH�OLDELOLW\�
IRU�PLVUHSUHVHQWDWLRQ�LI�WKH\�FOHDUO\�H[SUHVV�WKDW�QR�UHSUHVHQWDWLRQV�ZHUH�
PDGH��$OWHUQDWLYHO\��QRQ�UHOLDQFH�FODXVHV�PD\�H[FOXGH�OLDELOLW\�LI�WKH\�
FOHDUO\� H[SUHVV� WKDW� WKHUH�ZDV� QR� UHOLDQFH� RQ� DQ\� UHSUHVHQWDWLRQ��7KH�
WRXFKVWRQH� RI� WKH� LQTXLU\� VHHPV� WR� EH�ZKHWKHU� WKH� FODXVH� LQ� TXHVWLRQ�
FOHDUO\� H[FOXGHV� OLDELOLW\� IRU� PLVUHSUHVHQWDWLRQ� � :H� WXUQ� QRZ� WR�

� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5�����
� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
� 2ULHQW�&HQWUH�,QYHVWPHQWV�/WG�Y�6RFLHWH�*HQHUDOH >����@���6/5�5������
� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5�����
� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>���@�
� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>���@��>���@�
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H[DPLQH�KRZ�HQWLUH�DJUHHPHQW�FODXVHV�DQG�QRQ�UHOLDQFH�FODXVHV RSHUDWH�
WR�H[FOXGH�OLDELOLW\��

%� (QWLUH�$JUHHPHQW�&ODXVHV

� 7KH� FXUUHQW� SRVLWLRQ� LV� WKDW� HQWLUH� DJUHHPHQW� FODXVHV� FDQ�
SUHFOXGH�OLDELOLW\�LI�WKH�SDUWLHV�DJUHH�WKDW�QR�UHSUHVHQWDWLRQV�ZHUH�PDGH��
7KLV�FDQ�EH�VHHQ�LQ�WKH�OHDGLQJ�FDVH�RI�5%&�3URSHUWLHV��ZKLFK LQYROYHG�
D� OHDVH� DJUHHPHQW�� 7KHUH�� WKH� $SSHOODQW�� 5%&� 3URSHUWLHV�� KDG�
UHSUHVHQWHG�WR�WKH�5HVSRQGHQW��'HIX��WKDW�WKH�QHFHVVDU\�DSSURYDOV�IRU�WKH�
SUHPLVHV� LQ�TXHVWLRQ� �WR�EH�XVHG�DV�D� VKRZURRP��KDG�EHHQ�REWDLQHG��

7KLV�ZDV�XQWUXH��VLQFH�WKH�6LQJDSRUH�/DQG�$XWKRULW\�KDG�QRW�DSSURYHG�
WKH�SUHPLVHV�IRU�VXFK�D�XVH�SXUVXDQW�WR�WKH�DSSHOODQW¶V�ULJKWV�XQGHU�WKH�
ODQGORUG¶V�VWDWH�OHDVH�� 7KH�FRXUW�KHOG�WKDW�WKH�5HVSRQGHQW�ZDV�HQWLWOHG
WR� UHVFLQG� WKH� OHDVH� IRU�PLVUHSUHVHQWDWLRQ�� DORQJ�ZLWK� D� FRQVHTXHQWLDO�
LQGHPQLW\�IRU�DOO�VXPV�LW�ZDV�REOLJHG�WR�SD\�RYHU�XQGHU�WKH�OHDVH�� 7KH�
LVVXH�ZDV�ZKHWKHU�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�ZDV�H[FOXGHG�E\�FODXVH�
����RI�WKH�DJUHHPHQW���

� 7KH�FRXUW�KHOG�WKDW�FODXVH�����ZDV�DQ�HQWLUH�DJUHHPHQW�FODXVH��
LQ�WKDW� LW�VWLSXODWHG�WKDW�QR�³UHSUHVHQWDWLRQV�RU�SURPLVHV´�H[FHSW�WKRVH�
H[SUHVVHG� LQ� WKH� OHDVH� DJUHHPHQW� FRXOG� KDYH� FRQWUDFWXDO� HIIHFW� ��

)XUWKHUPRUH��FLWLQJ�$;$�6XQ�/LIH�6HUYLFHV�SOF�Y�&DPSEHOO�0DUWLQ�/WG���

IRU�WKH�SURSRVLWLRQ�WKDW�³ZKHUH�WKH�ZRUG�µUHSUHVHQWDWLRQV¶�WDNHV�LWV�SODFH�
DORQJVLGH�RWKHU�ZRUGV�H[SUHVVLYH�RI�FRQWUDFWXDO�REOLJDWLRQV��WDON�RI�WKH�
SDUWLHV¶� FRQWUDFW� VXSHUVHGLQJ� VXFK� SULRU� DJUHHPHQW� ZLOO� QRW� E\� LWVHOI�
DEVROYH� D� SDUW\� RI� PLVUHSUHVHQWDWLRQ´��� WKH� FRXUW� KHOG� WKDW� VLQFH� WKH�
ZRUG� ³UHSUHVHQWDWLRQ´� ZDV� HPSOR\HG� DORQJVLGH� ZRUGV H[SUHVVLYH� RI�
FRQWUDFWXDO� REOLJDWLRQV�� LW� ZDV� QRW� GHDOLQJ� ZLWK� ZKHWKHU� OLDELOLW\� IRU�
PLVUHSUHVHQWDWLRQ� ZDV� H[FOXGHG� �� 7KXV�� FODXVH� ���� GLG� QRW� FOHDUO\�
H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�DQG�WKH�DSSHOODQW�FRXOG�QRW�DYDLO�
LWVHOI�RI�WKH�FODXVH���

� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>��@�
� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>��@�
� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>��@�
�� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>���@�
�� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>���@�
�� $;$�6XQ�/LIH�6HUYLFHV�SOF�Y�&DPSEHOO�0DUWLQ�/WG >����@���/OR\G¶V�5HS����>��@�
�� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>���@�
�� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>���@�
�� 5%&�3URSHUWLHV�3WH�/WG�Y�'HIX�)XUQLWXUH�3WH�/WG >����@���6/5������>���@�
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� 7KH�HIIHFW�RI� WKLV� LV� WKDW�DQ�HQWLUH�DJUHHPHQW�FODXVH�FDQ�RQO\�
SUHFOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�ZKHUH�LW�FOHDUO\�H[SUHVVHV�WKDW�QR�
UHSUHVHQWDWLRQV�ZHUH�PDGH��)XUWKHU��WKH�ZRUG�³UHSUHVHQWDWLRQV´�FDQQRW�
EH�HPSOR\HG�DORQJVLGH�RWKHU�ZRUGV�H[SUHVVLYH�RI FRQWUDFWXDO�REOLJDWLRQV��

�� +RZHYHU��DQ�DUJXPHQW�PD\�EH�PDGH�DJDLQVW�WKLV�LQWHUSUHWDWLRQ�
RI�DQ�HQWLUH�DJUHHPHQW�FODXVH�LQ�IXWXUH�FDVHV��2QH�PLJKW�DUJXH�WKDW�WKH�
SDUWLHV�REMHFWLYHO\� LQWHQGHG� IRU� WKH� FODXVH� WR�EH�JLYHQ� OHJDO� HIIHFW� E\�
HQWHULQJ� LQWR� WKH� DJUHHPHQW�� ,Q� SDUWLFXODU�� LW� LV� OLNHO\� WKDW� WKH� SDUWLHV�
LQWHQGHG�WR���D��H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ��DQG�QRW�D�EUHDFK�
RI�FRQWUDFWXDO� WHUPV��E\�H[FOXGLQJ� UHSUHVHQWDWLRQV��DQG� �E�� WR�H[FOXGH�
OLDELOLW\� IRU� EUHDFK�RI� FRQWUDFWXDO�ZDUUDQWLHV�E\� H[FOXGLQJ ZDUUDQWLHV��
$IWHUDOO�� VXFK� HQWLUH� DJUHHPHQW� FODXVHV� DUH� XVXDOO\� GUDIWHG� E\� WUDLQHG�
VROLFLWRUV�ZKR� VKRXOG�EH� DZDUH�RI� WKH� VHSDUDWH� OHJDO� FRQVHTXHQFHV�RI�
SUH�FRQWUDFWXDO�UHSUHVHQWDWLRQV�DQG�ZDUUDQWLHV��7KXV��HQWLUH�DJUHHPHQW�
FODXVHV�VKRXOG�QRW�EH�GHQXGHG�RI OHJDO�HIIHFW�LQ�H[FOXGLQJ�OLDELOLW\�IRU�
PLVUHSUHVHQWDWLRQ�MXVW�EHFDXVH�WKH�ZRUG�³UHSUHVHQWDWLRQV´�LV�HPSOR\HG�
DORQJVLGH�ZRUGV�UHSUHVHQWDWLYH�RI�FRQWUDFWXDO�REOLJDWLRQV�

&� 1RQ�UHOLDQFH�FODXVHV

�� $VLGH�IURP�HQWLUH�DJUHHPHQW�FODXVHV��FRQWUDFWXDO�SDUWLHV�KDYH�
VRXJKW� WR� H[FOXGH� OLDELOLW\� IRU� PLVUHSUHVHQWDWLRQ� E\� VWDWLQJ� WKDW� WKH�
SDUWLHV�GLG�QRW�UHO\�RQ�DQ\�UHSUHVHQWDWLRQ��8QGHU�FRPPRQ�ODZ��WKHUH�DUH�
WZR�PHWKRGV�LQ�ZKLFK�VXFK�QRQ�UHOLDQFH�FODXVHV�PD\�H[FOXGH�OLDELOLW\�
IRU�PLVUHSUHVHQWDWLRQ���D��WKH�GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO��DQG��E��WKH�
GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO��:H�ZLOO�H[DPLQH�ERWK�GRFWULQHV�LQ�WXUQ�

��� (YLGHQWLDO�(VWRSSHO

�� 7KH� QRYXV� FODVVLFXV IRU� WKH� GRFWULQH� RI� HYLGHQWLDO� HVWRSSHO�
DSSHDUV�WR�EH�WKH�(QJOLVK�&RXUW�RI�$SSHDO�GHFLVLRQ�RI�/RZH�Y�/RPEDQN�
/WG��� ,Q�/RZH��'LSORFN�-�ODLG�RXW�WKH�HOHPHQWV�UHTXLUHG�IRU�WKH�GRFWULQH�
RI�HYLGHQWLDO�HVWRSSHO���

�D� WKH�FODXVH�ZDV�FOHDU�DQG�XQDPELJXRXV�
�E� WKDW� WKH� UHSUHVHQWHH� PHDQW� LW� WR� EH� DFWHG� XSRQ E\� WKH�

UHSUHVHQWRU��DQG

�� /RZH�Y�/RPEDQN�/WG >����@���:/5������/RZ�.HH�<DQJ�� ³0LVUHSUHVHQWDWLRQ�DQG�
&RQWUDFWXDO�(VWRSSHO��7KH�5DLIIHLVHQ�&ODULILFDWLRQV´�����������6$F/-������>�@�

�� /RZH�Y�/RPEDQN�/WG >����@���:/5������>���@�
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��

�F� WKDW�WKH�UHSUHVHQWRU�LQ�IDFW�EHOLHYHG�LW�WR�EH�WUXH�DQG�ZDV�
LQGXFHG�E\�VXFK�EHOLHI�WR�DFW�XSRQ�LW��

�� 7KH UDWLRQDOH�RI� WKH�GRFWULQH� LV� WR�SUHYHQW� WKH�SDUW\�ZKR�KDV�
PDGH� D� UHSUHVHQWDWLRQ� IURP�DVVHUWLQJ� LQ� VXEVHTXHQW� OLWLJDWLRQ� WKDW� WKH�
UHSUHVHQWDWLRQ�JLYHQ�WR�WKH�VDPH�SDUW\�LV�QRW�WUXH��,Q�HVVHQFH��SULPDF\�LV�
JLYHQ�WR�WKH�SDUWLHV¶�LQWHQWLRQ��DQG�WKH�FRXUWV�DUH�OLNHO\�WR�ILQG�WKDW�WKHUH�
ZDV�� DV� WKH� SDUWLHV� LQWHQGHG�� QR� UHOLDQFH� RQ� DQ\� UHSUHVHQWDWLRQ� LI� WKH�
UHTXLUHPHQWV�LQ�/RZH DUH�VDWLVILHG��7KH�WHVW�IRU�HYLGHQWLDO�HVWRSSHO�KDV�
VLQFH�EHHQ� DGRSWHG� LQWR�6LQJDSRUH� ODZ� LQ� WKH�+LJK�&RXUW�GHFLVLRQ�RI�
'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ��³'HXWVFKH�%DQN �+&�´���� ZKHUH�
LW�ZDV�DSSOLHG�RQ�WKH�IDFWV�RI�WKH�FDVH��� ,W�LV�RI�QRWH�WKDW�ZKLOH�WKH�FDVH�
ZHQW RQ�DSSHDO�� WKH�GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�ZDV�QRW�RQH�RI�WKH
LVVXHV RQ�DSSHDO�

�� ,Q�'HXWVFKH�%DQN� �+&���'HXWVFKH�%DQN�VXEPLWWHG� WKDW� LW�GLG�
QRW�RZH�'U�&KDQJ�DQ\�GXW\�RI�FDUH�DQG�LQ�DQ\�HYHQW� WKHUH�ZDV�QR�EUHDFK�
RI� DQ\� GXW\� RI� FDUH� E\� UHDVRQ� RI� HYLGHQWLDO� RU� FRQWUDFWXDO� HVWRSSHOV�
DULVLQJ�IURP�WKH�VHUYLFH�DJUHHPHQW��� 7KH�VHUYLFH�DJUHHPHQW�VWDWHG�WKDW��
LI�'HXWVFKH�%DQN�JLYHV�DGYLFH�RU�PDNHV�UHFRPPHQGDWLRQV��³VXFK�DGYLFH�
RU�UHFRPPHQGDWLRQV�DUH�JLYHQ�DQG�RQ�WKH�EDVLV >WKDW�WKH�UHSUHVHQWHH@�ZLOO�
PDNH�>KLV@�RZQ�DVVHVVPHQW�DQG�UHO\�RQ�>KLV@�RZQ�MXGJHPHQW´��7KH�FRXUW�
KHOG�WKDW�WKH�VHFRQG�UHTXLUHPHQW�LQ�/RZH ZDV�QRW�VDWLVILHG�DV�WKHUH�ZDV�
QR�HYLGHQFH�WR�VXJJHVW�WKDW�WKH�UHOHYDQW�GLVFODLPHUV�ZHUH�³EURXJKW�WR�'U�
&KDQJ¶V� DWWHQWLRQ´� �� 7KH� FRXUW� ZHQW� IXUWKHU� LQ� REVHUYLQJ� WKDW� WKH�
RXWFRPH� ZRXOG� KDYH� EHHQ� GLIIHUHQW� LI� 'U� &KDQJ� KDG� EHHQ� LQIRUPHG�
EHIRUH� VLJQLQJ� WKH�DFFRXQW�DSSOLFDWLRQ� IRUP� WKDW�KH�FRXOG�QRW� UHO\�RQ�
'HXWVFKH�%DQN�WR�H[HUFLVH�UHDVRQDEOH�FDUH�LQ�DGYLVLQJ�KLP�RQ�PDQDJLQJ�
KLV� QHZ� ZHDOWK�� DQG� WKDW� KH� VKRXOG� UHWDLQ� KLV� RZQ� LQGHSHQGHQW�
SURIHVVLRQDO�RU�OHJDO�DGYLVRUV�IRU�WKDW�SXUSRVH���

�� 7KH� GLIILFXOW\� OLHV� ZLWK� HVWDEOLVKLQJ� WKDW� WKH� UHSUHVHQWRU�
EHOLHYHG�WKH�QRQ�UHOLDQFH�FODXVH�WR�EH�WUXH�DQG�WKDW�KH�ZDV�LQGXFHG�E\�
VXFK�EHOLHI� WR� HQWHU� LQWR� WKH�FRQWUDFW�� ,Q� WKH�(QJOLVK�&RXUW� RI�$SSHDO�
GHFLVLRQ�RI�:DWIRUG�(OHFWURQLFV�/WG�Y�6DQGHUVRQ�&)/�/WG��� &KDGZLFN�

�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@�� 6/5�������>���@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5�������>���@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5�������>���@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5�������>���@�
�� :DWIRUG�(OHFWURQLFV�/WG�Y�6DQGHUVRQ�&)/�/WG >����@���$OO�(5��&RPP������
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/-�REVHUYHG�WKDW�WKH�WKUHH�UHTXLUHPHQWV�LQ�/RZH�DUH�QRW�HDVLO\�VDWLVILHG�
LQ�D�FDVH�RI�PLVUHSUHVHQWDWLRQ��³QRW�OHDVW�EHFDXVH�LW PD\�EH�LPSRVVLEOH�
IRU�D�SDUW\�ZKR�KDV�PDGH UHSUHVHQWDWLRQV�ZKLFK�KH�LQWHQGHG�VKRXOG�EH�
UHOLHG�XSRQ�WR�VDWLVI\�WKH�FRXUW�WKDW�KH�HQWHUHG�LQWR�WKH�FRQWUDFW�LQ�WKH�
EHOLHI�WKDW�D�VWDWHPHQW�E\�WKH�RWKHU�SDUW\�WKDW�KH�KDG�QRW�UHOLHG�XSRQ�WKRVH�
UHSUHVHQWDWLRQV� ZDV� WUXH´� �� ,Q� RWKHU� ZRUGV�� LQ� D� FDVH� LQYROYLQJ�
PLVUHSUHVHQWDWLRQ��LW�LV�GLIILFXOW�IRU�WKH�UHSUHVHQWRU�WR�SURYH�KH�HQWHUHG�
LQWR� WKH� FRQWUDFW� EHOLHYLQJ� WKDW� WKH� UHSUHVHQWHH� GLG� QRW� UHO\� RQ� DQ\�
UHSUHVHQWDWLRQ��7KLV�LV�EHFDXVH�LW�LV�XVXDOO\�WKH�FDVH�WKDW�WKH�UHSUHVHQWRU�
LQWHQGHG�IRU�KLV�UHSUHVHQWDWLRQV WR�EH�UHOLHG�XSRQ�E\�WKH�UHSUHVHQWHH�WR�
HQWHU�WKH�FRQWUDFW��

�� 7KXV��LQ�WKH�FRQWH[W�RI�H[FOXGLQJ�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ��
WKH�ILUVW�UHTXLUHPHQW�LQ�/RZH ZRXOG�EH�VDWLVILHG�LI�WKH�FODXVH�FOHDUO\�DQG�
XQDPELJXRXVO\�VWDWHV�WKDW�WKH�SDUWLHV�DJUHHG�WKDW�WKHUH�ZDV�QR�UHOLDQFH�
RQ�DQ\�UHSUHVHQWDWLRQ��)ROORZLQJ�'HXWVFKH�%DQN��+&���LW�VHHPV�WKDW�WKH�
VHFRQG�UHTXLUHPHQW�LQ�/RZH�ZRXOG�EH�VDWLVILHG�LI�WKH�QRQ�UHOLDQFH�FODXVH�
LV�EURXJKW�WR�WKH�UHSUHVHQWHH¶V�DWWHQWLRQ��DQG�WKH�UHSUHVHQWHH�SURFHHGV�WR�
HQWHU�LQWR�WKH�DJUHHPHQW��7KH�WKLUG�UHTXLUHPHQW�ZRXOG�DUJXDEO\�EH�WKH�
ODUJHVW�KXUGOH�WR�RYHUFRPH��VLQFH�WKH�UHSUHVHQWRU�KDV�WR�SURYH�WKDW�KH�GLG�
QRW�LQWHQG�IRU�KLV�UHSUHVHQWDWLRQV�WR�EH�UHOLHG�XSRQ�E\�WKH�UHSUHVHQWHH�WR�
HQWHU�WKH�FRQWUDFW��+HQFH��D�UHSUHVHQWRU�VHHNLQJ�WR�H[FOXGH�OLDELOLW\�IRU�
PLVUHSUHVHQWDWLRQ�E\�UHO\LQJ�RQ�WKH�GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�PD\�
EH�IDFHG�ZLWK�³LQVXSHUDEOH�GLIILFXOWLHV´���

�� ,W�LV�RI�QRWH�WKDW�WKH�GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�FDQ�RQO\�EH�
LQYRNHG�E\�WKH�SDUW\�VHHNLQJ�WR�UHO\�RQ�LW�LI�VDLG�SDUW\�KDV�VSHFLILFDOO\�
SOHDGHG�IRU�WKH�OHJDO�HIIHFW�RI�WKH�FODXVH�LQ�TXHVWLRQ�± WKDW�LV��LW�H[FOXGHV�
OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ���

��� &RQWUDFWXDO�(VWRSSHO

�� 7KH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�ZDV�LQWURGXFHG�E\�ZD\�RI�
RELWHU�GLFWXP LQ�WKH�(QJOLVK�&RXUW�RI�$SSHDO�FDVH�RI�3HHND\�,QWHUPDUN�
/WG�Y�$XVWUDOLD�DQG�1HZ�=HDODQG�%DQNLQJ�*URXS�/LPLWHG��³3HHND\´����

,Q� 3HHND\�� WKH� SODLQWLII� ZDV� D� FRPSDQ\� WKDW� WUDGHG� LQ� D� YDULHW\� RI�

�� :DWIRUG�(OHFWURQLFV�/WG�Y�6DQGHUVRQ�&)/�/WG >����@���$OO�(5��&RPP�����������
�� :DWIRUG�(OHFWURQLFV�/WG�Y�6DQGHUVRQ�&)/�/WG >����@���$OO�(5��&RPP� ���������
�� 2ULHQW�&HQWUH�,QYHVWPHQWV�/WG�Y�6RFLHWH�*HQHUDOH >����@���6/5�5�������>��@�
�� 3HHND\�,QWHUPDUN�/WG�Y�$XVWUDOLD�DQG�1HZ�=HDODQG�%DQNLQJ�*URXS�/LPLWHG >����@�

(:&$�&LY�����
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LQYHVWPHQWV�� ,W� VXHG� WKH� GHIHQGDQW� EDQN� IRU� GDPDJHV� IRU�
PLVUHSUHVHQWDWLRQ� LQ�UHODWLRQ� WR WKH�QDWXUH�RI�FHUWDLQ�ERQGV��7KH�EDQN�
VRXJKW� WR�H[FOXGH� OLDELOLW\� IRU�PLVUHSUHVHQWDWLRQ�E\�UHO\LQJ�RQ�FHUWDLQ�
QRQ�UHOLDQFH� FODXVHV�� 0RRUH�%LFN� /-� KHOG� WKDW� WKHUH� LV� QR� UHDVRQ� LQ�
SULQFLSOH�ZK\�SDUWLHV�WR�D�FRQWUDFW�VKRXOG�QRW�DJUHH�WKDW�D�FHUWDLQ�VWDWH�
RI�DIIDLUV�VKRXOG�IRUP�WKH�EDVLV�IRU�WKH�WUDQVDFWLRQ��ZKHWKHU�LW�EH�WKH�FDVH�
RU�QRW��� 6SHFLILFDOO\��LI�³SDUWLHV�H[SUHVV�DQ�DJUHHPHQW�RI�WKDW�NLQG�LQ�D�
FRQWUDFWXDO�GRFXPHQW�QHLWKHU�FDQ�VXEVHTXHQWO\�GHQ\�WKH�H[LVWHQFH�RI�WKH�
IDFWV�DQG�PDWWHUV�XSRQ�ZKLFK�WKH\�KDYH�DJUHHG��DW�OHDVW�VR�IDU�DV�FRQFHUQV�
WKRVH�DVSHFWV�RI�WKHLU�UHODWLRQVKLS�WR�ZKLFK�WKH�DJUHHPHQW�ZDV�GLUHFWHG´��
WKH�FRQWUDFW�LWVHOI�JLYHV�ULVH�WR�DQ�HVWRSSHO���

�� 7KH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�DSSHDUV�WR�KDYH�³ZDWHUHG�
GRZQ´�� WKH�VHFRQG�DQG�WKLUG�UHTXLUHPHQWV�RI�WKH�GRFWULQH�RI�HYLGHQWLDO�
HVWRSSHO��VLQFH�WKH�UHSUHVHQWRU�RQO\�KDV�WR�SURYH�WKH�ILUVW�UHTXLUHPHQW�LQ�
/RZH�� LQ� WKDW� WKHUH�ZDV�DQ�DJUHHPHQW�EHWZHHQ� WKH�SDUWLHV� WR�GHQ\� WKH�
H[LVWHQFH�RI�WKH�IDFWV�DQG�PDWWHUV�XSRQ�ZKLFK�WKH\�KDYH�DJUHHG��,Q�WKH�
FRQWH[W�RI�PLVUHSUHVHQWDWLRQ��WKH�UHSUHVHQWRU�RQO\�KDV�WR�SURYH�WKDW�WKH�
SDUWLHV� DJUHHG� WKDW� WKHUH� ZDV� QR� UHOLDQFH� RQ� DQ\� UHSUHVHQWDWLRQ�� 7KH�
GRFWULQH�ZDV� DSSOLHG� LQ� WZR�(QJOLVK� FDVHV� LQYROYLQJ� DFWLRQV� E\� EDQN�
FXVWRPHUV�DJDLQVW�EDQNV�LQ�WKHLU�FDSDFLW\�DV�GHULYDWLYH�FRXQWHUSDUWLHV���

�� ,W�LV�XQFOHDU�ZKHWKHU�WKH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�ZLOO�
EH�DGRSWHG�LQWR�6LQJDSRUH�ODZ�IRU�FDVHV�LQYROYLQJ�PLVUHSUHVHQWDWLRQ�LI�
WKLV� ³GHIHQFH´� ZHUH� WR� EH� SOHDGHG� LQ� IXWXUH� FDVHV�� ,Q�2ULHQW� &HQWUH�
,QYHVWPHQWV�/WG�Y�6RFLHWH�*HQHUDOH�� WKH�&RXUW�RI�$SSHDO�FLWHG�3HHND\
DQG�FRPPHQWHG��E\�ZD\�RI�RELWHU�GLFWXP��WKDW�³WKH�FRPELQHG�HIIHFW�RI�
WKH�H[SUHVV�JHQHUDO�DQG�VSHFLILF�WHUPV�DQG�FRQGLWLRQV�DSSOLFDEOH�WR�WKH�
VWUXFWXUHG�SURGXFWV�SURYLGHV�DQ�LQVXSHUDEOH�REVWDFOH�WR�DQ\�FODLP�E\�WKH�
>DSSHOODQWV@� DJDLQVW� >WKH� UHVSRQGHQW@� EDVHG� RQ� WKH� DOOHJHG� EUHDFK� RI�
UHSUHVHQWDWLRQV�RU�GXWLHV�� ILGXFLDU\�RU�FRQWUDFWXDO�RU�RQ�QHJOLJHQFH´���

7KLV� VHHPV� WR� LQGLFDWH� WKDW� WKH� &RXUW� RI� $SSHDO� ZRXOG� EH� UHFHSWLYH�
WRZDUGV�WKH�GRFWULQH RI�FRQWUDFWXDO�HVWRSSHO�LI�VXFK�D�FDVH�DSSHDUV�EHIRUH�

�� 3HHND\�,QWHUPDUN�/WG�Y�$XVWUDOLD�DQG�1HZ�=HDODQG�%DQNLQJ�*URXS�/LPLWHG >����@�
(:&$�&LY������>��@ ± >��@�

�� 3HHND\�,QWHUPDUN�/WG�Y�$XVWUDOLD�DQG�1HZ�=HDODQG�%DQNLQJ�*URXS�/LPLWHG >����@�
(:&$�&LY������>��@ ± >��@�

�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5�������>���@�
�� 6SULQJZHOO� 1DYLJDWLRQ�&RUSRUDWLRQ� Y� -3�0RUJDQ�&KDVH�%DQN� >����@� (:&$�&LY�

������7LWDQ�6WHHO�:KHHOV�/WG�Y�7KH�5R\DO %DQN�RI�6FRWODQG�SOF�>����@�(:+&�����
�&RPP��

�� 2ULHQW�&HQWUH�,QYHVWPHQWV�/WG�Y�6RFLHWH�*HQHUDOH >����@���6/5�5�������>��@�
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WKH�FRXUW��+RZHYHU��LQ�WKH�VXEVHTXHQW�&RXUW�RI�$SSHDO�GHFLVLRQ�RI�$OV�
0HPDVD�Y�8%6�$*��� WKH�&RXUW�RI�$SSHDO�FRQVLGHUHG�ZKHWKHU�ILQDQFLDO�
LQVWLWXWLRQV�VKRXOG�EH�DFFRUGHG�IXOO� LPPXQLW\�IRU� WKHLU�PLVFRQGXFW�E\�
UHO\LQJ� RQ� QRQ�UHOLDQFH� FODXVHV�� 7KLV� ZDV� ³LQ� OLJKW� RI� WKH� PDQ\�
DOOHJDWLRQV� PDGH� DJDLQVW� PDQ\� ILQDQFLDO� LQVWLWXWLRQV� IRU� µPLV�VHOOLQJ¶�
FRPSOH[�ILQDQFLDO�SURGXFWV�WR�OLQJXLVWLFDOO\�DQG�ILQDQFLDOO\�LOOLWHUDWH�DQG�
XQZDU\�FXVWRPHUV��� $GGLWLRQDOO\��WKH�+LJK�&RXUW�LQ�'HXWVFKH�%DQN�ZDV�
³H[WUHPHO\� KHVLWDQW� WR� DSSO\� WKH� GRFWULQH� RI� FRQWUDFWXDO� HVWRSSHO�
GHYHORSHG�LQ�WKH�OLQH�RI�FDVHV�IROORZLQJ�3HHND\´��� 0RVW�UHFHQWO\�� WKH�
&RXUW� RI� $SSHDO� LQ�'HXWVFKH� %DQN H[SUHVVHG� GRXEWV� DV� WR� WKH� +LJK�
&RXUW¶V�³H[SRVLWLRQ�RI� WKLV�DUHD�RI� WKH� ODZ´��� ZKLFK�VXJJHVWV� WKDW� WKH�
GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�PD\�EH�DSSOLHG�DIWHU�DOO�

�� ,I�WKH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�LV�DGRSWHG�LQWR�6LQJDSRUH�
ODZ�� WKHUH� QHHGV� WR� EH� FODULILFDWLRQ� RQ� LWV� FRQFHSWXDOLVDWLRQ� DQG�
DSSOLFDWLRQ��7KH�PDLQ�FRQWHQWLRQ�LQ�WKLV�DUHD�RI�WKH�ODZ�LV�ZKHWKHU�WKH�
GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�LV�D�WUXH�HVWRSSHO�LQ�WKH�VHQVH�RI�EHLQJ�D�
VXEVWDQWLYH�OHJDO�GRFWULQH�LQGHSHQGHQW�RI�WKH�FRQWUDFW��RU�ZKHWKHU�LW�LV�D�
PHUH� MXGLFLDO� HQIRUFHPHQW� RI� D� FRQWUDFWXDO� WHUP�� 7KH� NH\� DUJXPHQWV�
DJDLQVW� D� SXUHO\� FRQWUDFWXDO� DQDO\VLV� IRU� QRQ�UHOLDQFH� FODXVHV �RU� WKH�
GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO� DV PHUHO\�D� MXGLFLDO�HQIRUFHPHQW�RI�D�
FRQWUDFWXDO�WHUP� DUH�EHVW�H[SUHVVHG�E\�'LSORFN�-�LQ�/RZH��

�D� )LUVW��D�FRQWUDFWXDO�REOLJDWLRQ�³LV�HVVHQWLDOO\�D�SURPLVH�E\�
WKH SURPLVRU�WR�WKH�SURPLVHH�WKDW�DFWV�ZLOO�EH�GRQH�LQ�WKH�
IXWXUH�RU�WKDW�IDFWV�H[LVW�DW�WKH�WLPH�RI�WKH�SURPLVH�RU�ZLOO�
H[LVW�LQ�WKH�IXWXUH´��� 7KH�UHSUHVHQWHH¶V�DFNQRZOHGJHPHQW�
WKDW� KH� KDG� QRW� UHOLHG� RQ� DQ\� SUH�FRQWUDFWXDO�
UHSUHVHQWDWLRQV� LV� PHUHO\� D� UHSUHVHQWDWLRQ� RI� SDVW� IDFWV�
UDWKHU�WKDQ�DQ�HQIRUFHDEOH�FRQWUDFWXDO�REOLJDWLRQ��7KLV�PD\�
JLYH� ULVH� WR� DQ� HVWRSSHO� E\� UHSUHVHQWDWLRQ�� RU� HYLGHQWLDO�
HVWRSSHO��EXW� LW� FDQQRW�JLYH ULVH� WR�D�SRVLWLYH�FRQWUDFWXDO�
REOLJDWLRQ�E\�WKH�UHSUHVHQWHH��

�E� 6HFRQG��LW�LV�KDUG�WR�FRQFHLYH�KRZ�D�UHSUHVHQWDWLRQ�RI�QRQ�
UHOLDQFH� FDQ� DPRXQW� WR� D� FRQWUDFWXDO� WHUP� ZKHQ� LW� ZDV�
NQRZQ�WR�EH�XQWUXH�DW� WKH�WLPH�LW�ZDV�PDGH��7KLV�FDQ�EH�

�� $OV�0HPDVD�Y�8%6�$* >����@���6/5������>��@�
�� $OV�0HPDVD�Y�8%6�$* >����@���6/5������>��@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5�������>���@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
�� /RZH�Y�/RPEDQN�/WG >����@���:/5����������



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

LQIHUUHG� IURP� 'LSORFN� -¶V� UHTXLUHPHQW� WKDW� WKH�
UHSUHVHQWDWLRQ� PXVW� EH� EHOLHYHG� WR� EH� WUXH� E\� WKH�
UHSUHVHQWHH��

�� :H�QRZ�UHYLHZ�HDFK�RI�'LSORFN�-¶V�DUJXPHQWV� LQ� WXUQ��:LWK�
UHVSHFW�WR WKH�ILUVW�DUJXPHQW��LW�LV�GRXEWIXO LI WKHUH�DUH�JURXQGV�WR�UHVWULFW�
FRQWUDFWXDO� XQGHUWDNLQJV� WR� SURPLVHV� DV� WR� IXWXUH� FRQGXFW�� ZKLFK�
H[FOXGHV�VWDWHPHQWV�RI�SDVW�RU�SUHVHQW�IDFW��� ,Q�SUDFWLFH��VWDWHPHQWV�RI�
SDVW� DQG�SUHVHQW� IDFW� FDQ�EH� HQIRUFHG� DV� FRQWUDFWXDO� SURPLVHV��8QGHU�
V����RI�WKH�6DOH�RI�*RRGV�$FW��� WKHUH�DUH�VWDWXWRULO\�LPSOLHG�WHUPV�DERXW�
WKH�TXDOLW\�RU�ILWQHVV�RI�WKH�FRQWUDFWXDO�VXEMHFW�PDWWHU��VXFK�DV�IUHHGRP�
IURP�PLQRU�GHIHFWV��VDIHW\��DQG�GXUDELOLW\��,QGHHG��DV VWDWHG E\�/RL��³LW�
LV� TXLWH� FRPPRQ� LQ� SUDFWLFH� IRU� VWDWHPHQWV� RI� IDFW� WR� EH� HQIRUFHG DV�
FRQWUDFWXDO�SURPLVHV´���

�� $OWHUQDWLYHO\�� GUDZLQJ� DQ� DQDORJ\� ZLWK� DJHQF\� ODZ�� WKH�
VWDWHPHQW� RI� IDFW� ³PD\� PHDQ� WKDW� RQH� DVVXPHV� OLDELOLW\� IRU� WKH�
VWDWHPHQW¶V�EHLQJ�LQFRUUHFW�DQG�XQGHUWDNHV�WR�SXW�WKH�RWKHU�SDUW\�LQ�WKH�
SRVLWLRQ� DV� LI� WKH� VWDWHPHQW�ZHUH� FRUUHFW´��� 7KLV�PHDQV� WKDW� LW� LV� WKH�
UHSUHVHQWHH¶V� VXEVHTXHQW� UHIXVDO� WR�SD\� FRPSHQVDWLRQ�� UDWKHU� WKDQ� WKH�
LQLWLDO�LQFRUUHFWQHVV�RI�WKH�VWDWHPHQW�RI�IDFW��ZKLFK�FRQVWLWXWHV�D�EUHDFK�
RI�FRQWUDFW�JHQHUDWLQJ�D�VHFRQGDU\�REOLJDWLRQ�WR�SD\�GDPDJHV��

�� %RWK� LQWHUSUHWDWLRQV�VXSSRUW� WKH�DUJXPHQW� WKDW�D�VWDWHPHQW�RI�
SDVW� RU� SUHVHQW� IDFW�PD\�FRQQRWH� D� FRQWUDFWXDO� SURPLVH�� VXSSRUWHG�E\�
H[DPSOHV�IURP�DJHQF\�ODZ�DQG�VDOH�RI�JRRGV�FRQWUDFWV��7KXV��'LSORFN�
-¶V� ILUVW� DUJXPHQW� WKDW� FRQWUDFWXDO� REOLJDWLRQV� DUH� UHVWULFWHG� WR� IXWXUH�
IDFWV� LV� XQVXSSRUWHG�� DQG� WKH� WUXH� SUREOHP� LV� RQH� RI� FRQVWUXFWLRQ� ±
ZKHWKHU�WKH�FODXVH�LQ�TXHVWLRQ�PHDQV�WKDW�D�SDUW\�DVVXPHV�DQ�REOLJDWLRQ�
LQ�UHVSHFW�RI�QRQ�UHOLDQFH�RQ�DQ\�SUH�FRQWUDFWXDO�UHSUHVHQWDWLRQV�

�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4�����������
&RRWH�� %��� �5�%LJZRRG�� HG����&RQWUDFW� DV� $VVXPSWLRQ�� (VVD\V� RQ� D� 7KHPH� �+DUW��
2[IRUG���������³&RRWH´���SS ���DQG�����

�� 6DOH�RI�*RRGV�$FW��&DS�����������5HY�(G��
�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4����������
�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4�����������

$6� %XUURZV�� ³&RQWUDFW�� 7RUW� DQG� 5HVWLWXWLRQ� ± $� 6DWLVIDFWRU\� 'LYLVLRQ� RU� 1RW"´�
����������/45�����������36�$WL\DK��(VVD\V�RQ�&RQWUDFW��2[IRUG��283���������SS
��� ± �������� ± ����
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�� :LWK� UHVSHFW� WR�'LSORFN� -¶V� VHFRQG� DUJXPHQW�� WKDW� DUJXPHQW
DORQH� GRHV� QRW� ZDUUDQW� OHJDO� SURKLELWLRQ� RI� FRQWUDFWXDO� HVWRSSHO�� EXW�
LQVWHDG�� TXDOLILHV� WKH� HIILFDF\� RI� D� QRQ�UHOLDQFH� FODXVH� LQ� D� VLWXDWLRQ�
ZKHUH�WKH�SDUWLHV�NQHZ�WKDW�WKH�VWDWHPHQW�RI�SUHVHQW�RU�SDVW�IDFW�ZDV�IDOVH�
ZKHQ� LW�ZDV�PDGH�� ,Q� VXFK� D� FDVH�� DV� D�PDWWHU� RI� FRQVWUXFWLRQ�RI� WKH�
FRQWUDFW��LW�LV�YHU\�XQOLNHO\�WKDW�WKH�SDUWLHV�LQWHQGHG�IRU�WKH�UHSUHVHQWRU�
WR�EH�DEOH�WR�H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�ZKHQ�WKH�UHSUHVHQWHH�
NQHZ�WKDW� WKH�UHSUHVHQWDWLRQ� LQ�TXHVWLRQ�ZDV�IDOVH�ZKHQ LW�ZDV�PDGH�
7KXV��DV�VXJJHVWHG�E\�/RL��WKH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�LV�PHUHO\�
D� MXGLFLDO� HQIRUFHPHQW� RI� FRQWUDFWXDO� REOLJDWLRQV�� DQG� LW� RSHUDWHV�
VHSDUDWHO\� IURP� WKH�GRFWULQH�RI� HYLGHQWLDO� HVWRSSHO�ZKLFK�GHSHQGV�RQ�
UHOLDQFH�DQG�QRWLRQV�RI�XQFRQVFLRQDELOLW\��LW�LV�QRW�D�WUXH�HVWRSSHO���

�� 6LQJDSRUH¶V� FXUUHQW� SRVLWLRQ� RQ� WKH� GRFWULQH� RI� FRQWUDFWXDO�
HVWRSSHO�LV�SRVVLEO\�EHVW�H[SUHVVHG�E\�/HH�6HLX�.LQ�-�LQ�WKH�ORFDO�+LJK�
&RXUW� GHFLVLRQ� RI� -XURQJ� 6KLS\DUG� 3WH� /WG� Y� %13� 3DULEDV� �� $IWHU�
VXUYH\LQJ YDULRXV�ORFDO�DQG�IRUHLJQ�DXWKRULWLHV��/HH�6HLX�.LQ�-�KHOG�WKDW�
WKH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�ZRXOG�DSSO\�³LQ�WKH�DEVHQFH�RI�WKH�
QRUPDO� YLWLDWLQJ� IDFWRUV� VXFK� DV� GXUHVV�� XQGXH� LQIOXHQFH� DQG�
PLVUHSUHVHQWDWLRQ´��� 7KLV�LQGLFDWHV�WKDW�WKH�ORFDO�FRXUWV DUH�LQ�IDYRXU�RI�
WKH� SXUHO\� FRQWUDFWXDO� DQDO\VLV�� WKH� QRQ�UHOLDQFH� FODXVH�� ZKLFK� LV�
UHJDUGHG�DV�D�FRQWUDFWXDO�REOLJDWLRQ��PD\�EH�HQIRUFHG��$OWHUQDWLYHO\��WKH�
FRQWUDFW�PD\�EH�YLWLDWHG�DOWRJHWKHU�LI�WKH�QRUPDO�YLWLDWLQJ�IDFWRUV�VXFK�DV�
GXUHVV�� XQGXH� LQIOXHQFH�� DQG� PLVUHSUHVHQWDWLRQ� DUH� SUHVHQW LQ� WKH�
LQQRFHQW�SDUW\¶V�HQWU\ LQWR�WKH�FRQWUDFW��ZLWK�WKH�QRQ�UHOLDQFH�FODXVH���

�� ,Q�VXP��ZKLOH�ORFDO�FRXUWV�VHHP�UHFHSWLYH�WRZDUGV�WKH�GRFWULQH�
RI�FRQWUDFWXDO�HVWRSSHO��LW�KDV�QRW�EHHQ�RIILFLDOO\�DGRSWHG�LQWR�6LQJDSRUH�
ODZ�� ,I� LW� LV� WR� EH� DGRSWHG� LQWR� 6LQJDSRUH� ODZ�� LW� ZRXOG� EH� EHVW�
FRQFHSWXDOLVHG� DV� D� MXGLFLDO� HQIRUFHPHQW� RI� FRQWUDFWXDO� REOLJDWLRQV��
+RZHYHU��LQ�YLHZ�RI�MXGLFLDO�UHWLFHQFH�RI�SURYLGLQJ�ILQDQFLDO�LQVWLWXWLRQV�
ZLWK�IXOO�LPPXQLW\�DJDLQVW�OLDELOLW\�LQ�DOO�VLWXDWLRQV��WKHUH�ZRXOG�EH�DQ�
LVVXH�RI�ZKHWKHU�WKH�DSSOLFDWLRQ�RI�WKH�GRFWULQH�ZRXOG�EH�VXEMHFW�WR V ��
0$��7KLV�LVVXH�LV DGGUHVVHG�EHORZ���

�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4����������
�� -XURQJ�6KLS\DUG�3WH�/WG�Y�%13�3DULEDV >����@���6/5�5�����
�� -XURQJ�6KLS\DUG�3WH�/WG�Y�%13�3DULEDV >����@���6/5�5������>���@�
�� 6HH�>��@ RI�WKH�PDLQ�WH[W�
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��� +RZ WKH� 'RFWULQHV� RI (YLGHQWLDO� DQG� &RQWUDFWXDO� (VWRSSHO�
VKRXOG�EH�DSSOLHG

�� )ROORZLQJ�RXU�GLVFXVVLRQ�RQ�WKH�DSSOLFDELOLW\�RI�WKH�GRFWULQHV�
RI�HYLGHQWLDO�DQG�FRQWUDFWXDO�HVWRSSHO��D�IXUWKHU�TXHVWLRQ�DULVHV�DV�WR�KRZ�
WKH\�VKRXOG�EH�LQYRNHG��,I��LQGHHG��WKH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�
RSHUDWHV�DV�D�MXGLFLDO�HQIRUFHPHQW�RI�D�FRQWUDFWXDO�REOLJDWLRQ�DV�RSSRVHG�
WR D�WUXH�HVWRSSHO�� LW�ZRXOG�RSHUDWH�VHSDUDWHO\�LQ�WKH�DOWHUQDWLYH�WR�WKH�
GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�

�� $V VWDWHG�E\�/RL��FRQWUDFWXDO�HVWRSSHO�GHULYHV�LWV�ELQGLQJ�HIIHFW�
SXUHO\� RQ� WKH� EDVLV� RI� FRQWUDFW�� XQOLNH� HYLGHQWLDO� HVWRSSHO�� ZKLFK�
GHSHQGV� RQ� QRWLRQV� RI� XQFRQVFLRQDELOLW\� RU� UHOLDQFH� WR� EH� HIIHFWHG���

7KLV� PHDQV� WKDW� WKH� GRFWULQH� RI� FRQWUDFWXDO� HVWRSSHO� KDV� QR� FRQWHQW�
ZKDWVRHYHU�DSDUW�IURP�EHLQJ�WKH�UHPHGLDO�FRQVHTXHQFH�RI�D�WKUHDWHQHG�
EUHDFK�RI�FRQWUDFW��DQG�LW�LV�QHLWKHU�D�WUXH�HVWRSSHO�ZLWK�DQ\�VXEVWDQFH�
QRU� DQ� LQGHSHQGHQW� H[LVWHQFH� DSDUW� IURP� FRQWUDFW��� 7KH� FRXUW�PHUHO\�
HQIRUFHV�WKH�UHSUHVHQWHH¶V�FRQWUDFWXDO�REOLJDWLRQ�QRW�WR�DVVHUW�UHOLDQFH���

7KLV�LV�VXSSRUWHG�E\�WKH�GHFLVLRQ�LQ�3HHND\��ZKHUH�WKH�(QJOLVK�&RXUW�RI�
$SSHDO�H[SUHVVHG�WKH�YLHZ�WKDW�D�³SURSHUO\�ZRUGHG�QRQ�UHOLDQFH�FODXVH�
FRXOG�� DSDUW� IURP� JLYLQJ� ULVH� WR� WKH� PRUH� WUDGLWLRQDO� HVWRSSHO� E\�
UHSUHVHQWDWLRQ� LI� WKH� >/RZH@� UHTXLUHPHQWV�ZHUH� VDWLVILHG��DOVR� UDLVH�DQ�
DOWHUQDWLYH�FRQWUDFWXDO�HVWRSSHO�VLPSO\�RQ�WKH�VWUHQJWK�RI�WKH�FRQWUDFW�LQ�
ZKLFK�WKH�FODXVH�ZDV�IRXQG´���

�� $V�WR�WKH�FDVHV LQ�ZKLFK�WKH�WZR�HVWRSSHOV�ZLOO�DSSO\��ZKLOH WKH�
GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�LV�DSSOLFDEOH�VR�ORQJ�DV�WKH�UHTXLUHPHQWV�
LQ� /RZH� DUH� VDWLVILHG�� WKH� GRFWULQH� RI� FRQWUDFWXDO� HVWRSSHO� ZRXOG�
W\SLFDOO\� DSSO\� LQ� FRPPHUFLDO� WUDQVDFWLRQV� ZKHUH� ERWK� SDUWLHV� DUH� RI�
HTXDO�EDUJDLQLQJ�SRZHU��ZLWK�WKH�EHQHILW�RI�SURIHVVLRQDO�OHJDO�DGYLFH�±
DV�D�PDWWHU�RI�REMHFWLYH�FRQVWUXFWLRQ�RI�WKH FRQWUDFW��LW�LV�PRUH�OLNHO\�WKDW�
ERWK�SDUWLHV�LQWHQGHG�IRU�WKH UHSUHVHQWRU�WR�EH�H[HPSWHG�IURP�OLDELOLW\�
IRU�PLVUHSUHVHQWDWLRQ�LQ�VXFK�D�FRQWH[W��7KLV�VHHPV�WR�EH�LQ�OLQH�ZLWK�WKH�
DSSURDFK� WDNHQ� E\� WKH� +LJK�&RXUW� LQ�'HXWVFKH� %DQN�� 7KDW� FDVH� ZDV�
GLVWLQJXLVKHG�IURP�WKH�&RXUW�RI�$SSHDO¶V�GHFLVLRQ�LQ�2ULHQW�,QYHVWPHQWV��

�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4�����������
0F0HHO� >����@� /0&/4� ����� ����� 6�:LONHQ� DQG� .� *KDO\�� 7KH� /DZ� RI� :DLYHU��
9DULDWLRQ��DQG�(VWRSSHO���UG HGQ��283��2[IRUG��������>����@��>�����@��DQG�>�����@�

�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4����������
�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4����������
�� /RL��.���³&RQWUDFWXDO�(VWRSSHO�DQG�1RQ�5HOLDQFH�&ODXVHV´�>����@�/0&/4����������
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LQ�WKDW�WKH�UHSUHVHQWHH�ZDV�NQRZQ�E\�WKH�UHSUHVHQWRUV�WR�EH�ILQDQFLDOO\�
LQH[SHULHQFHG��DQG�WKDW�WKH�UHSUHVHQWRUV�WKHPVHOYHV�KDYH�WKH�H[SHUWLVH�
DQG�XQGHUWRRN�SUH�FRQWUDFWXDOO\�WR�DGYLVH�WKH�UHSUHVHQWHH�LQ�PDQDJLQJ�
KLV�QHZ�ZHDOWK��� 7KH�GRFWULQH�RI�FRQWUDFWXDO�HVWRSSHO�ZDV�QRW�DSSOLHG��
7KXV��LW�LV�SRVVLEOH�WKDW�ZKLOH�WKH�GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�W\SLFDOO\�
DSSOLHV�� WKH� GRFWULQH� RI� FRQWUDFWXDO� HVWRSSHO� PD\� EH� DSSOLHG� LQ� WKH�
DOWHUQDWLYH��LQ�FRPPHUFLDO�WUDQVDFWLRQV�ZKHUH�ERWK�SDUWLHV�DUH�RI�HTXDO�
EDUJDLQLQJ�SRZHU��ZLWK�WKH�EHQHILW�RI�SURIHVVLRQDO�OHJDO�DGYLFH�

��� 6XPPDU\�RI (IIHFW RI�1RQ�5HOLDQFH�&ODXVHV

�� $� UHSUHVHQWRU� PD\� UHO\� RQ� WKH� RSHUDWLRQ� RI� D� QRQ�UHOLDQFH�
FODXVH�DV�HYLGHQWLDO�RU�FRQWUDFWXDO�HVWRSSHOV�WR�H[FOXGH�WKH�UHSUHVHQWRU¶V�
OLDELOLW\�LQ�PLVUHSUHVHQWDWLRQ��DV�ZHOO�DV�WKH�UHSUHVHQWRU¶V�³GXW\�RI�FDUH�
DQG� ILGXFLDU\� REOLJDWLRQ´�� RZHG� WR� WKH� UHSUHVHQWHH�� 7KH� GRFWULQH� RI�
HYLGHQWLDO�HVWRSSHO�ZRXOG�W\SLFDOO\�DSSO\��DV�RSSRVHG�WR�WKH�GRFWULQH�RI�
FRQWUDFWXDO� HVWRSSHO�ZKLFK� ³ZDWHUHG�GRZQ´� WKH�GRFWULQH�RI� HYLGHQWLDO�
HVWRSSHO�WR�WKH�ILUVW�UHTXLUHPHQW�LQ�/RZH ± WKDW�WKH�FODXVH�ZDV�FOHDU�DQG�
XQDPELJXRXV� WKDW� WKHUH�ZDV�QR� UHOLDQFH�RQ� DQ\� UHSUHVHQWDWLRQ�� ,Q� WKH�
FRQWH[W� RI� PLVUHSUHVHQWDWLRQ�� KRZHYHU�� LW� PD\� EH� LPSRVVLEOH� IRU� WKH�
UHSUHVHQWRU�WR�LQYRNH�WKH�GRFWULQH�RI�HYLGHQWLDO�HVWRSSHO�DV�LW�LV�GLIILFXOW�
IRU� WKH� UHSUHVHQWRU� WR�SURYH� WKDW�KH�HQWHUHG� LQWR� WKH�FRQWUDFW�ZLWK� WKH�
EHOLHI�WKDW�WKHUH�ZDV�QR�UHOLDQFH�E\�WKH�UHSUHVHQWHH�RQ�DQ\�UHSUHVHQWDWLRQ��

�� ,Q� WKH� DOWHUQDWLYH�� WKH� UHSUHVHQWRU� PD\� VHHN� WR� UHO\� RQ� WKH�
GRFWULQH� RI� FRQWUDFWXDO� HVWRSSHO�� 7KH� DSH[� FRXUW� KDV� QRW� PDGH� D�
SURQRXQFHPHQW� RQ� WKH� DSSOLFDELOLW\� RI� WKH� GRFWULQH� RI� FRQWUDFWXDO�
HVWRSSHO� LQ� ORFDO� FRXUWV�� ,W� LV� OLNHO\� WKDW� WKH� GRFWULQH� RI� FRQWUDFWXDO�
HVWRSSHO�ZLOO�EH�DGRSWHG�LQWR�6LQJDSRUH�ODZ�VKRXOG�WKH DSSURSULDWH�FDVH�
FRPH�EHIRUH�WKH�FRXUWV��7KLV�LV�WR�SURPRWH�FRPPHUFLDO�FHUWDLQW\�DQG�WR�
DOORZ�IRU�FRPPHUFLDO�DOORFDWLRQ�RI�ULVN�EHWZHHQ�WKH�SDUWLHV��VR�WKDW�WKH�
ILQDQFLDO� VHUYLFHV� LQGXVWU\� LQ� 6LQJDSRUH� ZLOO� EH� DEOH� WR�PDLQWDLQ� WKH�
³UHPDUNDEOH�JURZWK�LQ�UHFHQW�\HDUV´��� $IWHUDOO��WKH�DSH[�FRXUW�LV�RI�WKH�
YLHZ�WKDW�³FOHDQLQJ�XS�WKH�SDSHUZRUN�DQG�FRPPXQLFDWLQJ�LQ�FOHDU�WHUPV�
ZLWK�FXVWRPHUV�DIWHU�WKH�LQLWLDO�GLVFXVVLRQV�WR�LGHQWLI\�ZLWK�SUHFLVLRQ�MXVW�
ZKDW�LV DQG�LV�QRW�EHLQJ�SURYLGHG�PLJKW�ZHOO�EH�D�ZRUWKZKLOH�H[HUFLVH�

�� 'HXWVFKH�%DQN�$*�Y &KDQJ�7VH�:HQ >����@���6/5�������>���@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5�������>��@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
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IRU�EDQNV�WR�XQGHUWDNH´��� :H�ZLOO�QRZ�DGGUHVV�WKH�LVVXH�RI�ZKHWKHU�D�
QRQ�UHOLDQFH�FODXVH��RSHUDWLQJ�HLWKHU�XQGHU�WKH�GRFWULQHV�RI�HYLGHQWLDO�RU�
FRQWUDFWXDO�HVWRSSHO��LV�VXEMHFW�WR�V ��0$�

,,,� :KHWKHU�VXFK FODXVHV IDOO�ZLWKLQ V ��0LVUHSUHVHQWDWLRQ�$FW

�� (QWLUH DJUHHPHQW� FODXVHV�� QRQ�UHOLDQFH� FODXVHV�� DQG� H[SUHVV�
H[FOXVLRQ� RI� OLDELOLW\� FODXVHV� DOO� VHUYH� WR� H[FOXGH� WKH� UHSUHVHQWRU¶V�
OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ��+HQFH��WKH�TXHVWLRQ�DULVHV�DV�WR�ZKHWKHU�
WKH\�DUH��RU�VKRXOG��IDOO�ZLWKLQ�WKH�SXUYLHZ�RI�V � 0$��� 8QGHU�V ��0$��
LI�D�FRQWUDFW�FRQWDLQV�D�WHUP�WKDW ZRXOG�H[FOXGH�RU�UHVWULFW�OLDELOLW\�IRU�
PLVUHSUHVHQWDWLRQ��WKH�WHUP�KDV QR�HIIHFW�H[FHSW�LQ�VR�IDU�LW�VDWLVILHV�WKH�
UHTXLUHPHQW� RI� UHDVRQDEOHQHVV� VWDWHG� LQ� V ������8&7$��� ,W� LV� IRU� WKH�
UHSUHVHQWRU��ZKR�LV�VHHNLQJ�WR�UHO\�RQ�WKH�H[FOXVLRQ�RI�OLDELOLW\�FODXVH��WR�
SURYH�WKDW�WKH�WHUP�VDWLVILHV�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV� +RZHYHU��
WKH�(QJOLVK�DQG�6LQJDSRUH�SRVLWLRQV�GLYHUJH��

$� 7KH�(QJOLVK�3RVLWLRQ

�� 7R� EHJLQ� ZLWK�� LW� LV� LPSRUWDQW� WR� UHFRJQLVH� WKH� GLIIHUHQFH�
EHWZHHQ� FODXVHV� WKDW� H[FOXGH� OLDELOLW\� DQG� FODXVHV� WKDW� GHOLPLW� WKH�
SULPDU\�REOLJDWLRQV�RI�RQH�RI�WKH�FRQWUDFWLQJ�SDUWLHV��:KHUH��DV�D�PDWWHU�
RI�LQWHUSUHWDWLRQ��WKH�WHUP�DOOHJHGO\�VHHNLQJ�WR�H[FOXGH�OLDELOLW\�GRHV�QR�
PRUH�WKDQ�WR�GHVFULEH�RQH�SDUW\¶V�SULPDU\�REOLJDWLRQV�WKHUH�FDQ�EH�QR�
TXHVWLRQ� RI� DSSO\LQJ� WKH� WHVW� RI� UHDVRQDEOHQHVV�� 7KLV� SRVLWLRQ� LV�ZHOO�
H[SUHVVHG� LQ� WKH� (QJOLVK�+LJK� &RXUW� GHFLVLRQ� RI� -3�0RUJDQ� %DQN� Y�
6SULQJZHOO�1DYLJDWLRQ�&RUS��� ZKHUH�*ORVWHU� -� KHOG� WKDW� LI� WKH� FODXVH�
RQO\�³SUHYHQW>V@�DQ�REOLJDWLRQ�IURP�DULVLQJ�LQ�WKH�ILUVW�SODFH´��LW�VLPSO\�
GHILQHV� WKH� EDVLV� XSRQ� ZKLFK� SHUIRUPDQFH� RI� WKH� FRQWUDFW� ZLOO� EH�
UHQGHUHG�DQG�VKRXOG�QRW�EH�VXEMHFW�WR�V���RI�WKH�0LVUHSUHVHQWDWLRQ�$FW
������� 2WKHUZLVH�� ³HYHU\� FRQWUDFW� ZKLFK� FRQWDLQV� FRQWUDFWXDO� WHUPV�
GHILQLQJ�WKH�H[WHQW�RI�HDFK�SDUW\¶V�REOLJDWLRQV�ZRXOG�KDYH�WR�VDWLVI\�WKH�
UHTXLUHPHQW�RI�UHDVRQDEOHQHVV´��� 7KXV��³EDVLV�FODXVHV´�DUH�QRW�VXEMHFW�

�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
�� �&DS�����������5HY�(G��
�� �&DS�����������5HY�(G��
�� -3�0RUJDQ�&KDVH�%DQN�Y�6SULQJZHOO�1DYLJDWLRQ�&RUSRUDWLRQ� >����@�(:+&������

�&RPP���>���@��>���@�
�� -3�0RUJDQ�&KDVH�%DQN�Y�6SULQJZHOO�1DYLJDWLRQ�&RUSRUDWLRQ� >����@�(:+&������

�&RPP���>���@��>���@�
�� -3�0RUJDQ�&KDVH %DQN�Y�6SULQJZHOO�1DYLJDWLRQ�&RUSRUDWLRQ�>����@�(:+&������

�&RPP���>���@��>���@�
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WR�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV��LQ�VR�IDU�DV�WKH\�GHILQH�WKH�SDUWLHV¶�
SULPDU\� REOLJDWLRQV��� ,I�� KRZHYHU�� WKHVH� ³EDVLV� FODXVHV´� RSHUDWH� DV� D�
IRUP� RI� HVWRSSHO� UDWKHU� WKDQ� D� GHOLPLWDWLRQ� RI� WKH� SDUWLHV¶� SULPDU\�
REOLJDWLRQV��WKHQ�WKH\�PD\�EH�VXEMHFW�WR�WKH�UHDVRQDEOHQHVV�WHVW�

�� (QWLUH� DJUHHPHQW� FODXVHV WKDW� H[FOXGH� OLDELOLW\� IRU�
PLVUHSUHVHQWDWLRQ�IDOO�XQGHU�WKH�SXUYLHZ�RI�V���0$� �� 7KH�SRVLWLRQ�RQ�
ZKHWKHU�QRQ�UHOLDQFH�FODXVHV�DUH�VXEMHFW�WR�V���KDV�DOVR�EHHQ�FODULILHG�LQ�
WKH� UHFHQW�(QJOLVK�&RXUW�RI�$SSHDO�FDVH�RI�)LUVW�7RZHU�7UXVWHHV��� ,Q�
HVVHQFH��(QJOLVK�FRXUWV�QRZ�ORRN�DW�WKH�VXEVWDQFH�DQG�QRW�WKH�IRUP�RI�
WKH�FODXVH��,I�WKH�FODXVH��LQ�HIIHFW��H[FOXGHV�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ��
LW�ZLOO�EH�VXEMHFW�WR�WKH�8.�HTXLYDOHQW�RI�V���0$�DQG�WKH�UHTXLUHPHQW�RI�
UHDVRQDEOHQHVV�XQGHU�WKH�8.�HTXLYDOHQW�RI�V�������8&7$�

�� 7KH� (QJOLVK� &RXUW� RI� $SSHDO� LQ� )LUVW� 7RZHU� 7UXVWHHV� /WG�
H[SODLQHG�WKDW ZKLOH�WKH�SRVLWLRQ�LQ�FRPPRQ�ODZ�LV�WKDW�SDUWLHV�FDQ�ELQG�
WKHPVHOYHV� E\� FRQWUDFW� WR� DFFHSW� WKDW� WKHUH� ZDV� QR� UHOLDQFH� RU�
UHSUHVHQWDWLRQV� PDGH�� WKHUH� UHPDLQV� FRQVLGHUDWLRQ� ZKHWKHU� WKHUH� LV� D�
³VWDWXWH�WR�WKH�FRQWUDU\´��� 7KH�FRXUW WKHQ�LQWHUSUHWHG�V���RI�WKH (QJOLVK
0LVUHSUHVHQWDWLRQ�$FW������WR�JLYH�HIIHFW�WR�LWV�HYLGHQW�SROLF\�± SUHYHQW�
FRQWUDFWLQJ� SDUWLHV� IURP� HVFDSLQJ� IURP� OLDELOLW\� IRU�PLVUHSUHVHQWDWLRQ�
XQOHVV�LW�LV�UHDVRQDEOH�IRU�WKHP�WR�GR�VR��� 7KH�FRXUW�KHOG�WKDW�³KRZ�WKH\�
VHHN�WR�DYRLG�WKDW�OLDELOLW\�LV�VXEVLGLDU\´��� 7R�KROG�RWKHUZLVH�ZRXOG��LQ�
WKH� ZRUGV� RI� %ULGJH� /-� LQ� &UHDPGHDQ� 3URSHUWLHV� Y� 1DVK� �� DOORZ�
³LQJHQXLW\�LQ�IRUPV�RI�ODQJXDJH´�WR�XQGHUPLQH�WKH�VWDWXWRU\�SXUSRVH�RI�
V���RI�WKH�0LVUHSUHVHQWDWLRQ�$FW ������7KH�FRXUW�DOVR�UHOLHG�RQ�YDULRXV�
(QJOLVK�DXWKRULWLHV�WR�VXSSRUW�LWV�SURSRVLWLRQ�WKDW�DQ\�WHUP�WKDW�H[FOXGHV�
OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�LQ�HIIHFW�ZRXOG�IDOO�XQGHU�WKH�SXUYLHZ�RI�
V���RI�WKH�0LVUHSUHVHQWDWLRQ�$FW �������

�� )LUVW�7RZHU�7UXVWHHV�/WG�Y�&'6��6XSHUVWRUHV�,QWO���/WG >����@�(:&$�&LY�������>��@�
�� 7KRPDV�:LWWHU�/WG�Y�7%3�,QGXVWULHV�/WG >����@���$OO�(5����������
�� )LUVW�7RZHU�7UXVWHHV�/WG�Y�&'6��6XSHUVWRUHV�,QWO���/WG >����@�(:&$�&LY������
�� )LUVW�7RZHU�7UXVWHHV�/WG�Y�&'6��6XSHUVWRUHV�,QWO���/WG >����@�(:&$�&LY�������>��@�
�� )LUVW�7RZHU�7UXVWHHV�/WG�Y�&'6��6XSHUVWRUHV�,QWO���/WG >����@�(:&$�&LY�������>��@��
�� )LUVW�7RZHU�7UXVWHHV�/WG�Y�&'6��6XSHUVWRUHV�,QWO���/WG >����@�(:&$�&LY�������>��@�
�� &UHDPGHDQ�3URSHUWLHV�/WG�Y�1DVK�>����@���(*/5����
�� 5DLIIHLVHQ�=HQWUDOEDQN�2VWHUUHLFK�$*�Y�5R\DO�%DQN�RI�6FRWODQG�SOF >����@�(:+&�

������&RPP���*RYHUQPHQW�RI�=DQ]LEDU�Y�%ULWLVK�$HURVSDFH��/DQFDVWHU�+RXVH��/WG�
>����@���:/5������
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�� ,Q�VXPPDU\��ZKHQ�D�FODXVH�VWDWHV�WKDW�QR�UHSUHVHQWDWLRQV�KDYH�
EHHQ�PDGH�RU��IRU�WKDW�PDWWHU��KDYH�EHHQ�UHOLHG�RQ��WKHUH�DUH�WZR�SRVVLEOH�
VLWXDWLRQV�� )LUVW�� WKH� FODXVH� VHHNV� WR� GHILQH� WKH� SDUWLHV¶� SULPDU\�
REOLJDWLRQV�� LQ� WKDW� WKHUH� ZHUH� QR� UHSUHVHQWDWLRQV� PDGH� WKDW� ZRXOG�
DPRXQW� WR� FHUWDLQ� WHUPV� RI� WKH� FRQWUDFW�� DQG� LW� ZLOO� WKHUHIRUH� QRW� EH�
VXEMHFW� WR� V� ��0$�� 6HFRQG�� LW� VHHNV� WR� H[FOXGH� RU� UHVWULFW� OLDELOLW\� LQ�
UHVSHFW�RI�UHSUHVHQWDWLRQV�WKDW�ZHUH��LQ�DFWXDO�IDFW��PDGH��LQWHQGHG�WR�EH�
DFWHG�RQ��DQG LQ�IDFW�DFWHG�RQ��,Q�WKDW�FDVH��LW�ZLOO�EH�VXEMHFW�WR�V ��0$
DQG�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV�

%� 6LQJDSRUH¶V�3RVLWLRQ

�� 7KH FRQWHQWLRQ�OLHV�LQ�ZKHWKHU�QRQ�UHOLDQFH�FODXVHV�RSHUDWLQJ�
XQGHU�WKH�GRFWULQHV�RI�FRQWUDFWXDO�RU�HYLGHQWLDO�HVWRSSHO�DUH�VXEMHFWHG WR�
V� �� 0$� ,Q� WKH� OHDGLQJ� &RXUW� RI� $SSHDO� GHFLVLRQ� RI� 2ULHQW� &HQWUH�
,QYHVWPHQWV� �� WKH� &RXUW� RI� $SSHDO� H[SUHVVHG� WKH� YLHZ� WKDW� ³WKH�
FRPELQHG�HIIHFW�RI�WKH�H[SUHVV�JHQHUDO�DQG�VSHFLILF�WHUPV�DQG�FRQGLWLRQV�
DSSOLFDEOH�WR�WKH�VWUXFWXUHG�SURGXFWV�SURYLGHV�DQ�LQVXSHUDEOH REVWDFOH�WR�
DQ\� FODLP� E\� WKH� DSSHOODQWV� EDVHG� RQ� WKH� DOOHJHG� EUHDFK� RI�
UHSUHVHQWDWLRQV´��7KLV�VHHPV�WR�VXJJHVW�WKDW�WKH�ORFDO�SRVLWLRQ�LV�WKDW�RQH�
PD\�H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�E\�UHO\LQJ�RQ�D�QRQ�UHOLDQFH�
FODXVH��HYHQ�LI�LW�LV�QRW UHDVRQDEOH�XQGHU�V�������8&7$�

�� 7KHUH� DUH�� KRZHYHU�� VWURQJ� DUJXPHQWV� WR� WKH� FRQWUDU\�� ,W� LV�
SRVVLEOH�WKDW�WKH�ORFDO�&RXUW�RI�$SSHDO�PD\�WDNH�WKH�(QJOLVK�SRVLWLRQ�LQ�
)LUVW�7RZHU�7UXVWHHV LQ�IXWXUH�FDVHV��,Q�WKH�PRUH�UHFHQW�&RXUW�RI�$SSHDO�
GHFLVLRQ�RI�'HXWVFKH�%DQN��WKH�FRXUW�PHQWLRQHG�LQ�RELWHU WKDW�DOORZLQJ�
EDVLV�FODXVHV�WR�H[FOXGH�OLDELOLW\�IRU�EUHDFK�RI�DQ�H[LVWLQJ�GXW\�HYHQ�LI�LW�
LV�XQUHDVRQDEOH�WR�GR�VR�³VHHPV�WR�SODFH�XQGXH�HPSKDVLV�RQ�WKH�IRUP�RI�
WKH� ODQJXDJH� XVHG� UDWKHU� WKDQ� RQ� LWV� VXEVWDQWLYH� HIIHFW´��� 7KH� FRXUW�
H[SUHVVHG� WKH�YLHZ�WKDW�³WKH�RQO\�TXHVWLRQ�ZKLFK�DULVHV�IRU�D�FRXUW� LV�
ZKHWKHU�D� WHUP�RU�QRWLFH�KDV�WKH�HIIHFW�RI�H[FOXGLQJ�RU� UHVWULFWLQJ� WKH�
LPSRVLWLRQ� RI� D� GXW\� RI� FDUH� LQ� ODZ�� ,I� VR�� LW�ZLOO� KDYH� WR� VDWLVI\� WKH�
UHTXLUHPHQW� RI� UHDVRQDEOHQHVV´��� ,W� LV� VXEPLWWHG� WKDW� WKHUH� DUH� WKUHH�
UHDVRQV�ZK\�QRQ�UHOLDQFH�FODXVHV�VKRXOG�EH�VXEMHFWHG�WR�V���0$�

�� 2ULHQW�&HQWUH�,QYHVWPHQWV�/WG�Y�6RFLHWH�*HQHUDOH >����@���6/5�5�������>��@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
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�� )LUVW�� WR� DOORZ� FRQWUDFWLQJ� SDUWLHV� WR� HVFDSH� OLDELOLW\� IRU�
PLVUHSUHVHQWDWLRQ� LQ� DOO� VLWXDWLRQV� ZRXOG� VWXOWLI\� WKH� SXUSRVH� RI� WKH�
0LVUHSUHVHQWDWLRQ $FW�� ZKLFK� LV� WR� SUHYHQW� FRQWUDFWLQJ� SDUWLHV� IURP�
HVFDSLQJ�IURP�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�XQOHVV�LW�LV UHDVRQDEOH�IRU�
WKHP�WR�GR�VR��,Q�2ULHQW�&HQWUH�,QYHVWPHQWV��� WKH�&RXUW�RI�$SSHDO�PD\�
KDYH� UHOLHG� RQ� D� SDVVDJH� IURP� &KDGZLFN� /-� LQ�:DWIRUG� (OHFWURQLFV
ZKHUH�LW�ZDV�PHQWLRQHG�WKDW���

�D� LW� LV� UHDVRQDEOH� WR� DVVXPH� WKDW� WKH�SDUWLHV�GHVLUH� FRPPHUFLDO�
FHUWDLQW\��7KH\�ZDQW�WR�RUGHU�WKHLU�DIIDLUV�EDVHG�RQ�WKH�ZULWWHQ�
GRFXPHQW�ZKLFK�WKH\�KDYH�VLJQHG�DQG�DYRLG�WKH�XQFHUWDLQW\�RI�
OLWLJDWLRQ� EDVHG� RQ� DOOHJDWLRQV� RI SUH�FRQWUDFWXDO� RUDO�
DJUHHPHQWV�

�E� LW�LV�UHDVRQDEOH�WR�DVVXPH�WKDW�WKH�SULFH�WR�EH�SDLG�UHIOHFWV�WKH�
FRPPHUFLDO� ULVN� ZKLFK� HDFK� SDUW\� LV� ZLOOLQJ� WR� DFFHSW�� D�
SUDFWLFH�WKDW�LV�OHJLWLPDWH�DQG�FRPPHUFLDOO\�GHVLUDEOH��7KH�ULVN�
LV� GHWHUPLQHG�� LQ� SDUW� DW� OHDVW�� E\� WKH� ZDUUDQWLHV� ZKLFK� WKH�
YHQGRU� LV� SUHSDUHG� WR� JLYH� EDVHG� RQ� ZKDW� WKH� SXUFKDVHU� LV�
SUHSDUHG�WR�SD\��

�� 7KH DXWKRU�LV�RI�WKH�YLHZ�WKDW�ZKLOH�WKH�DERYH�UHDVRQLQJ�PDNHV�
D� VWURQJ� FDVH� IRU� DGRSWLQJ� WKH� GRFWULQH� RI� FRQWUDFWXDO� HVWRSSHO� LQWR�
6LQJDSRUH� ODZ�� LW� GRHV�QRW� MXVWLI\�ZK\�QRQ�UHOLDQFH� FODXVHV�RSHUDWLQJ�
XQGHU�WKH�GRFWULQHV�RI�FRQWUDFWXDO�RU�HYLGHQWLDO�HVWRSSHO VKRXOG�QRW�EH�
VXEMHFW�WR�V���0$��&KDGZLFN�/-�RQO\�DFNQRZOHGJHG�WKDW�HIIHFW�VKRXOG�
EH�JLYHQ� WR�QRQ�UHOLDQFH�FODXVHV� LQ� WKH� OLPLWHG�VLWXDWLRQ�³ZKHUH� WKRVH�
SDUWLHV� KDYH� WKH� EHQHILW� RI� SURIHVVLRQDO� DGYLFH´��� &RQWUDFWLQJ� SDUWLHV�
VKRXOG�QRW�EH�DOORZHG�WR�XQGHUPLQH�WKH�SXUSRVH�RI�WKH�0LVUHSUHVHQWDWLRQ�
$FW�ZLWK�LQJHQXLW\�LQ�IRUPV�RI�ODQJXDJH��E\�ZRUGLQJ�ZKDW�LV��LQ�HIIHFW��
DQ� H[FOXVLRQ� RI� D� OLDELOLW\� FODXVH� DV� D� QRQ�UHOLDQFH� FODXVH� FDSDEOH� RI�
LQYRNLQJ�WKH�GRFWULQHV�RI�HYLGHQWLDO�RU�FRQWUDFWXDO�HVWRSSHO��5HTXLULQJ
WKH� FODXVH� WR� VDWLVI\� V� �� 0$� ZRXOG� DOORZ� WKH� FRXUWV� WR� UHFRJQLVH�
VLWXDWLRQV� ZKHUH� LW� LV� XQUHDVRQDEOH� IRU� FRQWUDFWLQJ� SDUWLHV� WR� HVFDSH�
OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�

�� 6HFRQG�� UHFHQW� ORFDO� GHFLVLRQV� LQGLFDWH� WKDW�6LQJDSRUH� ODZ� LV�
PRYLQJ� WRZDUGV� WKH�SRVLWLRQ�WDNHQ�E\� WKH�(QJOLVK�&RXUW�RI�$SSHDO� LQ�

�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH :HQ >����@���6/5������>��@�
�� :DWIRUG�(OHFWURQLFV�/WG�Y�6DQGHUVRQ�&)/�/WG >����@���$OO�(5��&RPP�����������
�� :DWIRUG�(OHFWURQLFV�/WG�Y�6DQGHUVRQ�&)/�/WG >����@���$OO�(5��&RPP�����������



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

)LUVW�7RZHU�7UXVWHHV�/WG��LQ�WKDW�DQ\�FODXVH�VHHNLQJ�WR�H[FOXGH�OLDELOLW\�
IRU�PLVUHSUHVHQWDWLRQ�ZLOO�EH�VXEMHFWHG�WR�V�� 0$��,Q�WKH�&RXUW�RI�$SSHDO�
GHFLVLRQ�RI�$OV�0HPDVD�� LW�ZDV�KHOG� WKDW�³LW�PD\�EH�GHVLUDEOH� IRU� WKH�
FRXUWV� WR� UHFRQVLGHU�ZKHWKHU� ILQDQFLDO� LQVWLWXWLRQV� VKRXOG�EH� DFFRUGHG�
IXOO�LPPXQLW\�IRU�>WKHLU�PLVFRQGXFW@�E\�UHO\LQJ�RQ�QRQ�UHOLDQFH�FODXVHV�
ZKLFK�XQVRSKLVWLFDWHG FXVWRPHUV�PLJKW�KDYH�EHHQ�LQGXFHG�RU�SHUVXDGHG�
WR�VLJQ�ZLWKRXW� WUXO\�XQGHUVWDQGLQJ� WKHLU�SRWHQWLDO� OHJDO�HIIHFW´� �� 7KH�
ZRUGLQJ�VXJJHVWV�WKDW�WKH�&RXUW�RI�$SSHDO�LV�UHFHSWLYH�WR�WKH�LGHD�WKDW�D�
SDUW\�VKRXOG�QRW�EH�DEOH�WR�HVFDSH�OLDELOLW\�E\�UHO\LQJ�RQ�D�QRQ�UHOLDQFH�
FODXVH��HYHQ�ZKHQ�LW�LV�QRW�UHDVRQDEOH�IRU�WKH�SDUW\�WR�GR�VR��

�� 7KH�PRVW� UHFHQW�FDVH�RI�'HXWVFKH�%DQN� IXUWKHU�GHPRQVWUDWHV�
RXU�ORFDO�FRXUWV¶�UHFHSWLYHQHVV�WRZDUGV�VXEMHFWLQJ�QRQ�UHOLDQFH�FODXVHV�
WR�WKH�WHVW�RI�UHDVRQDEOHQHVV��:KLOH�WKH�+LJK�&RXUW�LQ�'HXWVFKH�%DQN�
UHFRJQLVHG�WKH�&RXUW�RI�$SSHDO¶V�FRQFHUQV�LQ�$OV�0HPDVD�WKDW�ILQDQFLDO�
LQVWLWXWLRQV�VKRXOG�QRW�EH�DFFRUGHG�ZLWK�IXOO�LPPXQLW\�IURP�PLVFRQGXFW�
RU�QHJOLJHQFH�DV�DJDLQVW�XQVRSKLVWLFDWHG�FXVWRPHUV��LW�ZDV�ERXQG�E\�WKH
&RXUW� RI� $SSHDO¶V� GHFLVLRQ� LQ� 2ULHQW� &HQWUH� ,QYHVWPHQWV�� ,W�
GLVWLQJXLVKHG�2ULHQW�&HQWUH�,QYHVWPHQWV�RQ�WKH�EDVLV�WKDW�WKH�UHSUHVHQWHH�
ZDV� NQRZQ� WR� WKH� UHSUHVHQWRUV� WR� EH� ILQDQFLDOO\� H[SHULHQFHG� DQG� WKH�
UHSUHVHQWRUV� WKHPVHOYHV� XQGHUWRRN� SUH�FRQWUDFWXDOO\� WR� DGYLVH� KLP� LQ�
PDQDJLQJ�KLV�QHZ�ZHDOWK��7KLV�LQGLFDWHV�MXGLFLDO�VHQWLPHQW�WKDW�ILQDQFLDO�
LQVWLWXWLRQV� PD\� QRW� DOZD\V� H[FOXGH� OLDELOLW\� IRU� PLVUHSUHVHQWDWLRQ�
VLPSO\�ZLWK� WKH�XVH�RI�D�QRQ�UHOLDQFH�FODXVH��2Q�DSSHDO�� WKH�&RXUW�RI�
$SSHDO�PHQWLRQHG�LQ�RELWHU WKDW�³WKH�OHJLVODWLYH�H\H�LV�ILUPO\�VHW�RQ�WKH�
VXEVWDQWLYH� HIIHFW� RI� D� WHUP� RU� QRWLFH�� UDWKHU� WKDQ� RQ� LWV� IRUP� RU�
LGHQWLILFDWLRQ´��� ,Q�RWKHU�ZRUGV��VR� ORQJ�DV� WKH WHUP�RU�QRWLFH�KDV� WKH�
HIIHFW�RI�H[FOXGLQJ�RU�UHVWULFWLQJ�WKH�LPSRVLWLRQ�RI�D�GXW\�RI�FDUH�LQ�ODZ��
LW�ZLOO�KDYH�WR�VDWLVI\�WKH�UHTXLUHPHQW�RI�UHDVRQDEOHQHVV�XQGHU�WKH�8QIDLU�
&RQWUDFW�7HUPV�$FW���

�� ,W� DSSHDUV� IURP� WKH� GHFLVLRQV� RI� $OV� 0HPDVD� DQG�'HXWVFKH�
%DQN�WKDW�QRQ�UHOLDQFH�FODXVHV�PD\�EH�VXEMHFW WR�V���0$ LQ�IXWXUH�FDVHV��
6LPLODU�WR�V�������8&7$��ZKLFK ZDV�QRWHG E\�WKH�&RXUW�RI�$SSHDO�LQ�
'HXWVFKH�%DQN��V���0$ SUHYHQWV�D�SDUW\�IURP�H[FOXGLQJ�RU�UHVWULFWLQJ�
OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�E\�UHIHUHQFH� WR D�FRQWUDFWXDO� WHUP��7KLV�
DSSHDUV� WR� SUHFOXGH� ³DQ\� PDWHULDO� GLVWLQFWLRQ� EHLQJ� GUDZQ� EHWZHHQ�

�� $OV�0HPDVD�Y�8%6�$* >����@���6/5������>��@��
�� 'HXWVFKH %DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
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FODXVHV�ZKLFK�H[FOXGH�OLDELOLW\�DQG�WKRVH�ZKLFK�UHVWULFW�WKH�VFRSH�RI�WKH�
GXW\�RU�WKH�REOLJDWLRQ´��� 7KH�WHVW�RI�UHDVRQDEOHQHVV�LV�XQOLNHO\�WR�IDLO�LQ�
FRPPHUFLDO� WUDQVDFWLRQV�ZKHUH�SDUWLHV�DUH�XVXDOO\�RI�HTXDO�EDUJDLQLQJ�
SRZHU�DQG�WKH\�HQMR\�EHQHILW�RI�SURIHVVLRQDO�DGYLFH��SDUWLHV�ZRXOG�EH�
DEOH� WR� UHO\� RQ� WKHLU� QRQ�UHOLDQFH� FODXVHV�� DQG� WKH� WHVW� RI�
XQUHDVRQDEOHQHVV�ZRXOG� QRW� XQGHUPLQH� FRPPHUFLDO� FHUWDLQW\� DQG� WKH�
DOORFDWLRQ�RI�FRPPHUFLDO�ULVN�EHWZHHQ�WKH�SDUWLHV��7KXV��WKH�LPSDFW�RI�
VXEMHFWLQJ�QRQ�UHOLDQFH�FODXVHV�WR�WKH�0LVUHSUHVHQWDWLRQ�$FW�RQ�ILQDQFLDO�
LQVWLWXWLRQV�VKRXOG�QRW�EH�RYHUVWDWHG��FRQWUDFWLQJ�SDUWLHV�VKRXOG�QRW�EH�
DOORZHG� WR� XQGHUPLQH� WKH� SXUSRVH� RI� WKH� 0LVUHSUHVHQWDWLRQ� $FW� E\�
ZRUGLQJ�ZKDW� LV�� LQ�HIIHFW��DQ�H[FOXVLRQ�RI�D� OLDELOLW\�FODXVH�DV�D�QRQ�
UHOLDQFH� FODXVH� FDSDEOH� RI� LQYRNLQJ� WKH� GRFWULQHV� RI� HYLGHQWLDO� RU�
FRQWUDFWXDO�HVWRSSHO�

�� 7KLUG��:DWIRUG�(OHFWURQLFV��ZKLFK�ZDV�UHOLHG�XSRQ�E\�WKH�&RXUW�
RI� $SSHDO� LQ� 2ULHQW� &HQWUH� ,QYHVWPHQWV�� GRHV� QRW� VWDQG� IRU� WKH�
SURSRVLWLRQ� WKDW� QRQ�UHOLDQFH� FODXVHV� ZKLFK� H[FOXGH� OLDELOLW\� IRU�
PLVUHSUHVHQWDWLRQ�DUH�QRW�VXEMHFW�WR�V���0$��7KH�FRQWUDFW�LQ�WKDW�FDVH�
FRQWDLQHG�FODXVH�����ZKLFK�OLPLWHG�OLDELOLW\�IRU�LQGLUHFW�ORVVHV�DQG�FODXVH�
��� ZKLFK� LV� DQ� HQWLUH� DJUHHPHQW� FODXVH� VWDWLQJ�� ³«� QR� VWDWHPHQW� RU�
UHSUHVHQWDWLRQV�PDGH�E\�HLWKHU�SDUW\�KDYH�EHHQ�UHOLHG�XSRQ�E\�WKH�RWKHU�
LQ�DJUHHLQJ�WR�HQWHU�LQWR�WKH�&RQWUDFW´��&KDGZLFN�/-�KHOG�WKDW�³ZKHUH�
ERWK�SDUWLHV�WR�WKH�FRQWUDFW�KDYH�DFNQRZOHGJHG��LQ�WKH�GRFXPHQW�LWVHOI��
WKDW�WKH\�KDYH�QRW�UHOLHG�XSRQ�DQ\�SUH�FRQWUDFW�UHSUHVHQWDWLRQ��LW�ZRXOG�
EH�EL]DUUH��XQOHVV�FRPSHOOHG�WR�GR�VR�E\�WKH�ZRUGV�ZKLFK�WKH\�KDYH�XVHG��
WR�DWWULEXWH�WR�WKHP�DQ�LQWHQWLRQ�WR�H[FOXGH�D�OLDELOLW\�ZKLFK�WKH\�PXVW
KDYH�WKRXJKW�FRXOG�QHYHU�DULVH´���

�� ,W�LV�LPSRUWDQW�WR�QRWH�WKDW�&KDGZLFN�/-�ZDV�UHIHUULQJ�WR�FODXVH�
����ZKLFK�OLPLWHG�OLDELOLW\�IRU�LQGLUHFW�ORVV�DULVLQJ�RXW�RI�QHJOLJHQFH�RU�
RWKHUZLVH��DV�RSSRVHG�WR�FODXVH����ZKLFK�LV�D�QRQ�UHOLDQFH�FODXVH��7KH�
LVVXH�ZDV�ZKHWKHU�FODXVH�����ZDV�LQWHQGHG�WR�FDSWXUH�OLDELOLW\�IRU�SUH�
FRQWUDFWXDO�UHSUHVHQWDWLRQ��,W�ZDV�LQ�WKDW�FRQWH[W�WKDW�&KDGZLFN�/-�KHOG�
WKDW� LW�ZDV� EL]DUUH� WR� DWWULEXWH� WR� SDUWLHV LQ� FODXVH� ���� DQ� LQWHQWLRQ� WR�
H[FOXGH�OLDELOLW\�ZKLFK�WKH\�PXVW�KDYH�WKRXJKW�FRXOG�QHYHU�DULVH��7KXV��
&KDGZLFN�/- ZDV�QRW�FRQVLGHULQJ�ZKHWKHU�V���RI�WKH�0LVUHSUHVHQWDWLRQ�
$FW DSSOLHG�WR�FODXVH�����+LV�SURSRVLWLRQ��WKDW�DQ�LQWHQWLRQ�WR�H[FOXGH�D�

�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
�� 'HXWVFKH�%DQN�$*�Y�&KDQJ�7VH�:HQ >����@���6/5������>��@�
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OLDELOLW\� VKRXOG� QRW� EH� DWWULEXWHG� WR� WKH� SDUWLHV� ZKHQ� WKH\� KDYH�
DFNQRZOHGJHG� WKDW� WKH\� KDYH� QRW� UHOLHG� XSRQ� DQ\� SUH�FRQWUDFWXDO�
UHSUHVHQWDWLRQ��GRHV�QRW�DSSO\�ZKHUH�D�SDUW\�VHHNV�WR�H[FOXGH�OLDELOLW\�
IRU�PLVUHSUHVHQWDWLRQ�� ,QVWHDG�� LW� DSSOLHV�ZKHUH� D� SDUW\� VHHNV� WR� OLPLW�
OLDELOLW\�IRU� LQGLUHFW� ORVV�DULVLQJ�RXW�RI�QHJOLJHQFH�RU�RWKHUZLVH�� 7KXV��
:DWIRUG�(OHFWURQLFV GRHV�QRW�VWDQG�IRU�WKH�SURSRVLWLRQ�WKDW�QRQ�UHOLDQFH�
FODXVHV�DUH�QRW�VXEMHFW�WR�V���RI�WKH�0LVUHSUHVHQWDWLRQ�$FW�

�� 7R� VXPPDULVH�� IROORZLQJ� 2ULHQW� &HQWUH� ,QYHVWPHQWV�� WKH�
FXUUHQW�SRVLWLRQ�LQ�6LQJDSRUH�LV�WKDW�XQOLNH�HQWLUH�DJUHHPHQW�FODXVHV�DQG�
H[SUHVV� H[FOXVLRQ� RI� OLDELOLW\� FODXVHV�� QRQ�UHOLDQFH� FODXVHV� DUH� QRW�
VXEMHFW�WR�WKH�WHVW�RI�UHDVRQDEOHQHVV��+RZHYHU��LQ�OLJKW�RI�WKH�+LJK�&RXUW�
DQG�&RXUW�RI�$SSHDO¶V�UHWLFHQFH�RI�JUDQWLQJ�ILQDQFLDO� LQVWLWXWLRQV�ZLWK�
IXOO�LPPXQLW\�IRU�WKHLU�PLVUHSUHVHQWDWLRQV�LQ�DOO�VLWXDWLRQV��LW�LV�SRVVLEOH�
WKDW�DQ\�FODXVH�VHHNLQJ�WR�H[FOXGH�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�PD\�EH�
VXEMHFW�WR�WKH�WHVW�RI�UHDVRQDEOHQHVV�LQ�IXWXUH�FDVHV��7KLV�VHHPV�WR�EH�WKH�
SRVLWLRQ� WDNHQ�E\� WKH�&RXUW�RI�$SSHDO� LQ� WKH� UHFHQW� FDVH RI�'HXWVFKH�
%DQN��DQG�VXFK�DQ�DSSURDFK ZRXOG DOVR EH�FRQFRUGDQW�ZLWK�WKH�SXUSRVH�
RI� WKH� 0LVUHSUHVHQWDWLRQ� $FW�� QDPHO\� WR� SUHYHQW� FRQWUDFWLQJ� SDUWLHV�
IURP�HVFDSLQJ�IURP�OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�XQOHVV�LW�LV�UHDVRQDEOH�
IRU�WKHP�WR�GR�VR�

�� ,W� LV�DOVR� LPSRUWDQW� WR�QRWH� WKDW� LQ�FDVHV� LQYROYLQJ�IUDXGXOHQW�
PLVUHSUHVHQWDWLRQ��DQ\�H[FOXVLRQ�RI�OLDELOLW\ FODXVH�LV�YHU\�XQOLNHO\�WR�EH�
JLYHQ� OHJDO� HIIHFW�� ,Q� 7KRPDV�:LWWHU��� WKH� UHOHYDQW� FODXVH� XQGHU WKH�
FRQWUDFW��FODXVH�������KDG�DQ�H[FOXVLRQDU\�HIIHFW��EXW�LW�UHIHUUHG�WR�³DQ\�
OLDELOLW\´�DQG�³DQ\ PLVUHSUHVHQWDWLRQ´��&ODXVH������ZDV�VXEMHFW� WR�V���
0$ DQG�LW�KDG�WR�SDVV�WKH�WHVW�RI�UHDVRQDEOHQHVV�XQGHU�V�������8&7$��
7KH�FRXUW�KHOG�WKDW�WKH�WHUP�ZDV�QRW�VHYHUDEOH��LW�ZDV�HLWKHU�UHDVRQDEOH�
DV�D�ZKROH�RU�QRW��� 7KH�FRXUW�ZDV�RI�WKH�YLHZ�WKDW�VLQFH�WKH�FODXVH�GLG�
QRW� GLVWLQJXLVK� EHWZHHQ� IUDXGXOHQW�� QHJOLJHQW�� RU� LQQRFHQW�
PLVUHSUHVHQWDWLRQ�� LW� SXUSRUWHG� WR� H[FOXGH� OLDELOLW\� IRU� DOO� W\SHV� RI�
PLVUHSUHVHQWDWLRQ��+HQFH��WKH�FODXVH�ZDV�GHHPHG�WR�EH�XQUHDVRQDEOH�DV�
LW� VRXJKW� WR� H[FOXGH� OLDELOLW\� IRU� IUDXGXOHQW� PLVUHSUHVHQWDWLRQ�� 7KLV�
GHPRQVWUDWHV�WKDW�IUDXG�FDQQRW�EH�H[FOXGHG�IURP�FRQWUDFWV�DV�D�SROLF\�
UHDVRQ� DQG� FRXUWV� ZLOO�� DV� D� PDWWHU� RI� FRQVWUXFWLRQ�� DOZD\V� LQWHUSUHW�
FRQWUDFWV�DV�QRW�H[FOXGLQJ�IUDXG��

�� 7KRPDV�:LWWHU�/WG�Y�7%3�,QGXVWULHV�/WG >����@���$OO�(5����������
�� 7KRPDV�:LWWHU�/WG�Y�7%3�,QGXVWULHV�/WG >����@���$OO�(5����������
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,9� &RQFOXVLRQ

�� &RQWUDFWXDO� FRYHQDQWV� PD\� HIIHFWLYHO\� H[FOXGH� OLDELOLW\� IRU�
PLVUHSUHVHQWDWLRQ� HYHQ� ZKHQ� WKH\� DUH� SKUDVHG� DV� HQWLUH� DJUHHPHQW�
FODXVHV�RU�QRQ�UHOLDQFH�FODXVHV��,Q�WKH�FDVH�RI�QRQ�UHOLDQFH�FODXVHV��WKLV�
FDQ�EH�GRQH�WKURXJK�WKH�GRFWULQHV�RI�HYLGHQWLDO�RU�FRQWUDFWXDO�HVWRSSHO��
:KLOH� 6LQJDSRUH� FRXUWV� DSSHDU� UHFHSWLYH� WRZDUGV� WKH� GRFWULQH� RI�
FRQWUDFWXDO� HVWRSSHO�� LWV� DSSOLFDWLRQ� UHPDLQV� DQ� RSHQ� TXHVWLRQ�� ,W� LV�
VXJJHVWHG� WKDW� LI� WKH� GRFWULQH� LV� WR� EH� DSSOLHG�� LW� VKRXOG� EH� D� PHUH�
HQIRUFHPHQW�RI�FRQWUDFWXDO�REOLJDWLRQV��

�� $� IXUWKHU� TXHVWLRQ� LV�ZKHWKHU� VDLG� FRQWUDFWXDO� FRYHQDQWV� DUH�
VXEMHFW�WR�V���RI�WKH�0LVUHSUHVHQWDWLRQ�$FW��7KH�(QJOLVK�&RXUWV�KDYH�VHW�
WKHLU�H\HV�RQ�WKH�VXEVWDQWLYH�OHJDO�HIIHFW�RI�WKH�FODXVH��DV�RSSRVHG�WR�WKH�
IRUP�LW�WDNHV��6LPLODUO\��LW�ZRXOG�VHHP�WKDW�6LQJDSRUH�FRXUWV�DUH�PRYLQJ�
WRZDUGV�WKH�SRVLWLRQ�WKDW�V���0$ DSSOLHV�VR�ORQJ�DV�WKH�FODXVH��LQ�HIIHFW��
H[FOXGHV� OLDELOLW\� IRU� PLVUHSUHVHQWDWLRQ�� $IWHU� DOO�� WKLV� ZLOO� SUHYHQW� D�
FRQWUDFWLQJ�SDUW\�IURP�HVFDSLQJ�OLDELOLW\�HYHQ�ZKHQ�LW�LV�QRW�UHDVRQDEOH�
WR�DOORZ�KLP�WR�GR�VR��ZKLFK�LV�WKH�SXUSRVH�RI�WKH�0LVUHSUHVHQWDWLRQ�$FW��
)XUWKHUPRUH��WKH�&RXUW�RI�$SSHDO�FOHDUO\�H[SUHVVHG�LQ�'HXWVFKH�%DQN�
WKDW�WKH�IRFXV�VKRXOG�EH�RQ�WKH�VXEVWDQWLYH�HIIHFW�RI�WKH�FODXVH�DV�RSSRVHG�
WR�WKH�IRUP�RI�WKH�ODQJXDJH�XVHG��7KXV��DQ\�FODXVH�VHHNLQJ�WR�H[FOXGH�
OLDELOLW\�IRU�PLVUHSUHVHQWDWLRQ�LQ�HIIHFW�PD\�EH�VXEMHFW�WR�V���0$��

�� 7KH�LPSDFW�WKDW�WKLV ZLOO�KDYH�RQ�ILQDQFLDO�LQVWLWXWLRQV�VKRXOG�
QRW�EH�RYHUVWDWHG�VLQFH ILQDQFLDO�LQVWLWXWLRQV ZLOO�EH�DOORZHG�WR�H[FOXGH�
OLDELOLW\� IRU� SUH�FRQWUDFWXDO� UHSUHVHQWDWLRQV� ZKHUH LW� LV� UHDVRQDEOH� IRU�
WKHP�WR�GR�VR��7KLV�LV�OLNHO\�WR�EH�WKH�FDVH�LQ�FRPPHUFLDO�WUDQVDFWLRQV�
LQYROYLQJ� SDUWLHV�ZLWK� LQGHSHQGHQW� OHJDO� DGYLFH� DQG� HTXDO� EDUJDLQLQJ�
SRZHU��:KDW ZLOO�EH UHTXLUHG�RI�VXFK�ILQDQFLDO�LQVWLWXWLRQV��LQ�WKH�ILQDO�
DQDO\VLV��LV�WKLV��WKH\�PXVW H[HUFLVH�SUXGHQFH�LQ�PDNLQJ�SUH�FRQWUDFWXDO�
UHSUHVHQWDWLRQV�ZKHQ�GHDOLQJ�ZLWK�OLQJXLVWLFDOO\�DQG�ILQDQFLDOO\�LOOLWHUDWH�
DQG�XQZDU\�FXVWRPHUV�
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