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7KH 3UHVXPSWLRQ�RI�,QQRFHQFH��$�*ROGHQ�7KUHDG�$OZD\V�7R�%H�6HHQ
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$OWKRXJK�WKH�SUHVXPSWLRQ�RI� LQQRFHQFH�LV�IXQGDPHQWDO� WR�
WKH�PRGHUQ�FULPLQDO�MXVWLFH�V\VWHP��WKHUH�LV�OLWWOH�FODULW\�RQ�
ZKDW� LW� LV� DQG� KRZ� LW� DSSOLHV�� 7KLV� HVVD\� DUJXHV� WKDW�
³LQQRFHQFH´� LQ� WKH FULPLQDO� MXVWLFH� V\VWHP� VKRXOG� EH�
FRQILQHG� WR� OHJDO� LQQRFHQFH� DQG� QRW� IDFWXDO� LQQRFHQFH��
$FFRUGLQJO\�� WKH� SUHVXPSWLRQ� RI� LQQRFHQFH� VKRXOG� EH�
FRQILQHG�WR�SUHVXPLQJ�WKH�OHJDO�LQQRFHQFH�RI�DQ�DFFXVHG��,W�
IROORZV�WKHQ�WKDW�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH�FDQQRW�DSSO\�
WR�DQ\�SDUW�RI�WKH�FULPLQDO�SURFHVV�DSDUW�IURP�WKH�WULDO�LWVHOI��
)XUWKHU�� MXULVSUXGHQWLDOO\�� JLYHQ� WKDW� WKH� SUHVXPSWLRQ� RI�
LQQRFHQFH�LV�EHVW�XQGHUVWRRG�DV�D�SURFHGXUDO�DVSHFW�RI�WKH�
ULJKW�WR�D�IDLU�WULDO��WKH�H[LVWLQJ�ODZ�QHHGV�WR�EH�UHIRUPHG�LQ�
VRPH DVSHFWV� VR�DV� WR�DFFRPPRGDWH�VXFK�D�FRQFHSWLRQ�RI�
WKH� SUHVXPSWLRQ�� 7R� WKDW� HQG�� WKLV� HVVD\� SURSRVHV� VRPH�
SRVVLEOH�UHIRUPV�DV�D�ZD\�WR�PRYH�IRUZDUG�

0DUN &+,$�=L�+DQ


&ODVV�RI�������//%���6FKRRO�RI�/DZ��6LQJDSRUH�0DQDJHPHQW�8QLYHUVLW\�

,� ,QWURGXFWLRQ

� )RU�VRPHWKLQJ�VXSSRVHGO\�DV�IXQGDPHQWDO�DV�WKH�SUHVXPSWLRQ�
RI�LQQRFHQFH��WKHUH�LV�VXUSULVLQJO\�OLWWOH�FODULW\�DV�WR�ZKDW�LW�DFWXDOO\�LV�
DQG� HQWDLOV� LQ�6LQJDSRUH¶V� FULPLQDO� MXVWLFH� V\VWHP�� 7KHUH�KDV� WR�EH� D�
GHHSHU�XQGHUVWDQGLQJ�EH\RQG�WKH�SLWK\�VXPPDU\��³LQQRFHQW�XQWLO�SURYHQ�
JXLOW\�´�7KH�TXHVWLRQV�SURFHHGLQJ�IURP�VXFK�D�FRQIXVLRQ�DUH�QRW�PLQRU�
RQHV�� EXW� KDYH� VLJQLILFDQW� LPSDFW� RQ� WKH� ZD\� WKH� OHJDO� V\VWHP�
XQGHUVWDQGV�WKH�SUHVXPSWLRQ��ERWK�DV�D�PDWWHU�RI�SUDFWLFH��DQG�DV�D�PDWWHU�
RI� MXULVSUXGHQFH��7R�GDWH�� WKH�SUHVXPSWLRQ�KDV� ODUJHO\�EHHQ� WDNHQ� IRU�
JUDQWHG��ZLWK�WKH�6LQJDSRUH�FRXUWV�PHQWLRQLQJ�LW�DQG�PDNLQJ�UHIHUHQFHV�
WR�WKH�:RROPLQJWRQ�FRQFHSWLRQ��EXW�ZLWKRXW�DXWKRULWDWLYHO\�VHWWLQJ�RXW D�


 7KLV� DXWKRU� LV� JUDWHIXO� WR�$VVRFLDWH�3URIHVVRU�&KHQ�6L\XDQ� DQG�&KDL�:HQ�0LQ� LQ�
KHOSLQJ�WR�SURGXFH�D�EHWWHU�PDQXVFULSW�WKDQ�LW�FRXOG�HYHU�EH��KDG�LW�EHHQ�GRQH�DORQH�

� &KHQ�6L\XDQ�� ³$�3UHOLPLQDU\�6XUYH\�RI� WKH�5LJKW� WR�3UHVXPSWLRQ�RI� ,QQRFHQFH� LQ�
6LQJDSRUH´ �������/$:$6,$�-RXUQDO��������



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

FOHDU�DQG�XQGLVSXWHG�GHILQLWLRQ�RI�WKH�SUHVXPSWLRQ�� ,Q�WKLV�UHJDUG��ZKLOH�
IRUHLJQ�MXULVGLFWLRQV�KDYH�JRQH�D�OLWWOH�IXUWKHU�LQ�WKLV�DVSHFW��WKH�GHEDWH�
RYHU�LWV�FRQWHQW�FRQWLQXHV��ZLWK�SURPLQHQW�DFDGHPLFV�KROGLQJ�GLIIHUHQW�
YLHZV��

� 7KH�TXHVWLRQV�WKLV�HVVD\�DQVZHUV�DUH�WKXV�WKUHHIROG��)LUVW��KRZ�
VKRXOG�³LQQRFHQFH´�EH�XQGHUVWRRG�LQ�WKH�FRQWH[W�RI�6LQJDSRUH¶V�FULPLQDO�
SURFHGXUH�DQG�DV�D�FRUROODU\��ZKDW�VKRXOG�³SUHVXPLQJ�LQQRFHQFH´�PHDQ"�
6HFRQG��ZKHQ�VKRXOG�WKH�SUHVXPSWLRQ�DSSO\��DQG�ZKDW�VKRXOG�LW�DSSO\�
WR"�7KLUG��ZKDW�VRUW�RI�SUHOLPLQDU\�UHIRUPV�VKRXOG�EH�XQGHUWDNHQ�VR�DV�
WR�EHVW�JLYH�HIIHFW�WR�DQG�DFFRPPRGDWH�WKH�SUHVXPSWLRQ�VR�GHILQHG"�

� 7R� WKDW� HQG�� WKH� WKHVLV RI� WKLV� HVVD\� LV� WKUHHIROG�� )LUVW��
³LQQRFHQFH´�LQ�WKH�FULPLQDO�WULDO�SURFHVV�VKRXOG�EH�FRQILQHG�WR�SUREDWRU\�
LQQRFHQFH�� DV� RSSRVHG� WR� PDWHULDO� LQQRFHQFH�� 6HFRQG�� JLYHQ� WKDW�
GHILQLWLRQ��LW�IROORZV�WKDW�WKH�SUHVXPSWLRQ�GRHV�QRW�DSSOLHV�WR�DQ\�SRLQW�
LQ�WKH�FULPLQDO�SURFHVV�RXWVLGH RI�WULDO��1RU�VKRXOG�WKH�SUHVXPSWLRQ�EH�
XVHG�WR�DGMXGLFDWH�RQ�WKH�VXEVWDQFH�RI�WKH�FULPLQDO�ODZ��)LQDOO\��SRVVLEOH�
UHIRUPV�FRXOG�EH�XQGHUWDNHQ�WR�DFFRPPRGDWH�WKLV�XQGHUVWDQGLQJ�RI�WKH�
SUHVXPSWLRQ��LQFOXGLQJ�WKH�UHFDOLEUDWLRQ�RI�FHUWDLQ�UXOHV�RI�HYLGHQFH�WKDW�
UHYHUVH�WKH�EXUGHQ�RI�SURRI��H�J���WKH�SUHVXPSWLRQ�RI�WUDIILFNLQJ�LQ�WKH�
0LVXVH� RI� 'UXJV� $FW� �³0'$´�� � DV� ZHOO� DV� UHFRQFHSWXDOLVLQJ� WKH�
SULYLOHJH� DJDLQVW� VHOI�LQFULPLQDWLRQ� DV� D� ULJKW�� 8OWLPDWHO\�� WKH�
SUHVXPSWLRQ� RI� LQQRFHQFH� VKRXOG� EH� XQGHUVWRRG� DV� PRUH� DNLQ� WR� D�
SURFHGXUDO�ULJKW�UDWKHU�WKDQ�DV�D�VXEVWDQWLYH�KXPDQ�ULJKW��

,,� :RROPLQJWRQ�DQG�WKH %DVLV�RI�WKH�3UHVXPSWLRQ

� 2XU� GLVFXVVLRQ� EHJLQV� ILUVW� ZLWK� WKH� SUHVXPSWLRQ�� )HZ�
SDUDJUDSKV� DUH� PRUH� IDPRXV� ZLWK� UHJDUGV� WR� WKH� SUHVXPSWLRQ� RI�
LQQRFHQFH� WKDQ� 9LVFRXQW� 6DQNH\� /&¶V� MXGJPHQW� LQ� :RROPLQJWRQ� Y�
'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV �³:RROPLQJWRQ´���

� &KHQ�6L\XDQ�� ³$�3UHOLPLQDU\�6XUYH\�RI� WKH�5LJKW� WR�3UHVXPSWLRQ�RI� ,QQRFHQFH� LQ�
6LQJDSRUH´��������/$:$6,$�-RXUQDO��������

� 6HH��H�J���WKH�GLIIHULQJ�YLHZV�RI�$QGUHZ�6WXPHU��5LFKDUG�/LSSNH��DQG�/DUU\�/DXGDQ�
ZKR�DUJXH�IRU�D�SURFHGXUDO�YLHZ�RI�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH��DJDLQVW�WKDW�RI�+R�
+RFN�/DL�DQG�&KHQ�6L\XDQ��ZKR�DUH�RI�WKH�YLHZ�WKDW�WKH�SUHVXPSWLRQ�RXJKW�WR�EH�PRUH�
VXEVWDQWLYH� LQ� QDWXUH�� 6HH� DOVR� /LSSNH¶V� DQG� /DXGDQ¶V� GLVDJUHHPHQW� RQ� ZKDW� WKH�
FRQFHSW�RI�³LQQRFHQFH´�VKRXOG�EH�

� 0LVXVH�RI�'UXJV�$FW��&DS�����������5HY�(G��
� :RROPLQJWRQ�Y�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�>����@�$&����������
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��

³7KURXJKRXW� WKH� ZHE� RI� WKH� (QJOLVK� &ULPLQDO� /DZ� RQH� JROGHQ�
WKUHDG�LV�DOZD\V�WR�EH�VHHQ��WKDW�LW�LV�WKH�GXW\�RI�WKH�SURVHFXWLRQ�WR�
SURYH�WKH�SULVRQHU¶V�JXLOW�«�,I��DW�WKH�HQG�RI�DQG�RQ�WKH�ZKROH�RI�WKH�
FDVH��WKHUH�LV�D�UHDVRQDEOH�GRXEW��FUHDWHG�E\�WKH�HYLGHQFH�JLYHQ�E\�
HLWKHU� WKH� SURVHFXWLRQ� RI� WKH� SULVRQHU�«� WKH� SURVHFXWLRQ� KDV� QRW�
PDGH�RXW WKH�FDVH�DQG� WKH�SULVRQHU� LV� HQWLWOHG� WR�DQ�DFTXLWWDO��1R�
PDWWHU�ZKDW� WKH� FKDUJH� RU�ZKHUH� WKH� WULDO�� WKH� SULQFLSOH� WKDW� WKH�
SURVHFXWLRQ� PXVW� SURYH� WKH� JXLOW� RI� WKH� SULVRQHU� LV� SDUW� RI� WKH�
FRPPRQ�ODZ�RI�(QJODQG�DQG�QR�DWWHPSW�WR�ZKLWWOH�LW�GRZQ�FDQ�EH�
HQWHUWDLQHG�´��HPSKDVLV�DGGHG�

7KH�:RROPLQJWRQ�FRQFHSWLRQ�LV�WKHUHIRUH�XQGHUVWRRG�WR�EH�D�VWDWHPHQW�
RQ�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH��7KH�EXUGHQ�RI�SURRI��³%23´��LV�RQ�WKH�
3URVHFXWLRQ�WR�SURYH�WKH�JXLOW�RI�DQ�DFFXVHG�SHUVRQ��DQG�WKH�VWDQGDUG�RI�
SURRI��³623´��LV�EH\RQG�D�UHDVRQDEOH�GRXEW�

� 7KH�PRVW�REYLRXV�UDWLRQDOH�IRU�WKH�SUHVXPSWLRQ�LV�WKH�QHHG�WR�
SURWHFW� LQQRFHQW� SHRSOH� IURP� ZURQJIXO� FRQYLFWLRQ� � $V� WKH� FRXUW� LQ�
-DJDWKHHVDQ�V�R�.ULVKQDVDP\�Y�33� UHFRJQLVHG��³,W�ZRXOG�EH�ZURQJ�WR�
YLVLW�WKH�LQGLJQLW\�DQG�SDLQ�RI�SXQLVKPHQW�XSRQ�D�SHUVRQ�«�XQOHVV�DQG�
XQWLO� WKH� 3URVHFXWLRQ� LV� DEOH� WR� GLVSHO� DOO� UHDVRQDEOH� GRXEWV� WKDW� WKH�
HYLGHQFH�« PD\�WKURZ�XS�´� 7KHUHIRUH��EHFDXVH�RI�WKH�ZHLJKW\�LPSDFW�
FULPLQDO� VDQFWLRQV� KDYH� RQ� WKH� DFFXVHG¶V� ILQDQFHV�� OLEHUW\�RU� OLIH�� WKH�
EXUGHQ�LV�ODLG�RQ�WKH�3URVHFXWLRQ�WR�SURYH�KLV�JXLOW�EH\RQG�D�UHDVRQDEOH�
GRXEW��ZKLFK�LV�DQ�H[FHSWLRQDOO\�KLJK�VWDQGDUG��)XUWKHUPRUH��SODFLQJ�WKH�
EXUGHQ�RQ�WKH�3URVHFXWLRQ�DOVR�JRHV�VRPH�ZD\�WRZDUGV�QRUPDOLVLQJ�WKH�
GLVSDULW\�LQ�SRVLWLRQV�EHWZHHQ�WKH�SDUWLHV�ZKHQ�HQWHULQJ�D�FULPLQDO�WULDO��
JLYHQ� WKDW� WKH� 3URVHFXWLRQ� KDV� KLVWRULFDOO\� DOZD\V� KDG� WKH� EHWWHU�
³UHVRXUFHV�WR�LQYHVWLJDWH��SURVHFXWH�DQG�REWDLQ�HYLGHQFH´��

,,,� 7KH�6WDWH�RI�WKH�3UHVXPSWLRQ

� 7KH:RROPLQJWRQ�FRQFHSWLRQ�KDV�EHHQ�FLWHG�DSSURYLQJO\�LQ�WKH�
6LQJDSRUH�FRXUWV��,QGHHG��;3�Y�33��³;3´��� GHVFULEHG�WKH�SUHVXPSWLRQ�
DV�³WKH�FRUQHUVWRQH�RI�WKH�FULPLQDO�MXVWLFH�V\VWHP�DQG�WKH�EHGURFN�RI�WKH�

� $QGUHZ� 6WXPHU�� 7KH� 3UHVXPSWLRQ� RI� ,QQRFHQFH�� (YLGHQWLDO� DQG� +XPDQ� 5LJKWV�
3HUVSHFWLYHV �+DUW�3XEOLVKLQJ������������

� -DJDWKHHVDQ�V�R�.ULVKQDVDP\�Y�33�>����@���6/5�5�����
� -DJDWKHHVDQ�V�R�.ULVKQDVDP\�Y�33�>����@���6/5�5����� >��@�
� &KHQ�6L\XDQ�DQG�'HQLVH�:RQJ��³&LYLO�DQG�&ULPLQDO�/LWLJDWLRQ´�LQ�7KH�/HJDO�6\VWHP�

RI� 6LQJDSRUH�� ,QVWLWXWLRQV�� 3ULQFLSOHV� DQG� 3UDFWLFH� �*DU\�&KDQ�.RN� <HZ�	� -DFN�
7VHQ�7D�/HH�JHQ�HG���/H[LV1H[LV�������������

�� ;3�Y�33�>����@���6/5�5������
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��

ODZ�RI�HYLGHQFH��$V WULWH�D�SULQFLSOH�DV�WKLV�LV��LW�LV�VRPHWLPHV�QHFHVVDU\�
WR�UHVWDWH�WKDW�HYHU\�DFFXVHG�LV�LQQRFHQW�XQWLO�SURYHQ�JXLOW\�´��

� $�TXLFN�VXUYH\�RI�YDULRXV�LQWHUQDWLRQDO�LQVWUXPHQWV�VKRZV�WKDW�
RWKHU� MXULVGLFWLRQV� KDYH� FRPPLWWHG� WR� HQWUHQFKLQJ� WKLV� ULJKW� WR� WKH�
SUHVXPSWLRQ� RI� LQQRFHQFH�� )RU� LQVWDQFH�� XQGHU� $UW� ��� ��� RI� WKH�
,QWHUQDWLRQDO� &RYHQDQW� RQ� &LYLO� DQG� 3ROLWLFDO� 5LJKWV� �� HYHU\RQH�
FKDUJHG�ZLWK� D� FULPLQDO� RIIHQFH� ³VKDOO� KDYH� WKH� ULJKW� WR�EH�SUHVXPHG�
LQQRFHQW�XQWLO�SURYHG�JXLOW\�DFFRUGLQJ�WR�ODZ�´�7KH�VDPH�DSSOLHV�IRU�WKH�
(XURSHDQ�&RQYHQWLRQ� RQ�+XPDQ�5LJKWV �³>H@YHU\RQH� FKDUJHG�ZLWK� D�
FULPLQDO� RIIHQFH� VKDOO� EH� SUHVXPHG� LQQRFHQW� XQWLO� SURYHQ� JXLOW\�
DFFRUGLQJ� WR� ODZ´���� DV�ZHOO� DV� WKH�$PHULFDQ�&RQYHQWLRQ� RQ�+XPDQ�
5LJKWV��³>H@YHU\�SHUVRQ�DFFXVHG�RI�D�FULPLQDO�RIIHQFH�KDV�WKH�ULJKW�WR�EH�
SUHVXPHG�LQQRFHQW�VR�ORQJ�DV�KLV�JXLOW�KDV�QRW�EHHQ�SURYHQ�DFFRUGLQJ�WR�
ODZ´�� �� 7KHVH� WKUHH� UHSUHVHQWDWLYH� LQVWUXPHQWV� VHHP� WR� IROORZ� WKH�
:RROPLQJWRQ� FRQFHSWLRQ�� DQG� DGGLWLRQDOO\� DFFRUG� WKH� ULJKW� WR� EH�
SUHVXPHG�LQQRFHQW�VXEVWDQWLYH�KXPDQ�ULJKW�VWDWXV��7KHUH�DOVR�GRHV�QRW�
DSSHDU�WR�EH�DQ\�ODUJH�GLVDJUHHPHQW�RYHU�WKH�623�RI�WKH�3URVHFXWLRQ¶V�
FDVH� �YL]�� WKDW� WKH� FDVH DJDLQVW� WKH� DFFXVHG�PXVW� EH� SURYHG� EH\RQG� D�
UHDVRQDEOH�GRXEW��

� 1HYHUWKHOHVV�� WKLV� ULJKW� WR� EH� SUHVXPHG� LQQRFHQW� GRHV� QRW
DSSHDU� WR� HQMR\� FRQVWLWXWLRQDO� VWDWXV� LQ� 6LQJDSRUH�� 7KH� 6LQJDSRUH�
&RQVWLWXWLRQ��� XQOLNH� WKH� DERYHPHQWLRQHG� WKUHH� GRFXPHQWV�� GRHV� QRW�
H[SOLFLWO\�GHILQH�RU�DIILUP�WKH�SUHVXPSWLRQ��� 1R�ORFDO�FDVH�KDV�WKXV�IDU�
DOVR�GHFODUHG�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH�WR�EH�D�FRQVWLWXWLRQDO�ULJKW���

7R�PXGG\�WKH�ZDWHUV�IXUWKHU��QRQH�RI�WKH�WKUHH�LQWHUQDWLRQDO�LQVWUXPHQWV�
FLWHG�DERYH�SURYLGH�DQ\�JXLGDQFH�DV�WR�KRZ�ZH�VKRXOG�XQGHUVWDQG�WKH�
FRQFHSW� RI� ³LQQRFHQFH´�� ZKLFK� FRQWLQXHV� WR� FDVW� WKH� VFRSH� RI� WKH�

�� ;3�Y�33�>����@���6/5�5�������>��@�
�� ,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�3ROLWLFDO�5LJKWV�����'HFHPEHU��������HQWHUHG�LQWR�

IRUFH����0DUFK ������
�� (XURSHDQ� &RQYHQWLRQ� RQ� +XPDQ� 5LJKWV� �������� $UW� �� ��� �HQWHUHG� LQWR� IRUFH� ��

6HSWHPEHU�������
�� $PHULFDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV�����1RYHPEHU��������$UW�������HQWHUHG�LQWR�

IRUFH����-XO\�������
�� &RQVWLWXWLRQ�RI�WKH�5HSXEOLF�RI�6LQJDSRUH ������5HSULQW��
�� &KHQ�6L\XDQ�� ³$�3UHOLPLQDU\�6XUYH\�RI� WKH�5LJKW� WR�3UHVXPSWLRQ�RI� ,QQRFHQFH� LQ�

6LQJDSRUH´��������/$:$6,$�-RXUQDO���������$OWKRXJK�DQ�DUJXPHQW�FRXOG�EH�PDGH�
WKDW�$UW������RI WKH�&RQVWLWXWLRQ�SURYLGHV�VXFK�D�SUHVXPSWLRQ��&KHQ�DUJXHV�WKDW /RUG�
'LSORFN�GLG�QRW�UHDG�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH�LQWR�$UW������

�� &KHQ�6L\XDQ�� ³$�3UHOLPLQDU\�6XUYH\�RI� WKH�5LJKW� WR�3UHVXPSWLRQ�RI� ,QQRFHQFH� LQ�
6LQJDSRUH´��������/$:$6,$�-RXUQDO��������
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SUHVXPSWLRQ� LQ� GRXEW�� 7KLV� ODFN� RI� FODULW\� DV� WR�ZKDW� ³LQQRFHQFH´� RU�
³JXLOW´� HQWDLOV� OHDGV� WR� IXUWKHU� FRQIXVLRQ��ZKDW� H[DFWO\� VKRXOG�ZH� EH�
SUHVXPLQJ"�,I�WKH�SUHVXPSWLRQ�LV�D�VXEVWDQWLYH�ULJKW��GRHV�LW�PHDQ�WKDW�
WKH� SUHVXPSWLRQ� FDQ� EH� XVHG� WR� DGMXGLFDWH� RQ� WKH� VXEVWDQFH� RI� WKH�
FULPLQDO�ODZ"�$QG�ZKDW�NLQG�RI�FULPLQDO�MXVWLFH�V\VWHP�ZRXOG�EHVW�ILW�
VXFK�D�SUHVXPSWLRQ"�

,9� 7KH�&RQFHSW�2I�³,QQRFHQFH´�DQG�WKH &RUROODU\�'HILQLWLRQ�
RI�WKH 3UHVXPSWLRQ

� %HDULQJ�WKHVH�LVVXHV�LQ�PLQG��WKLV�HVVD\�ILUVW�SRLQWV�RXW�WKH�WZR�
SUHYDLOLQJ�WKHRULHV�RI�³LQQRFHQFH´��VR WKDW�D�FOHDU�XQGHUVWDQGLQJ RI�ZKDW�
³LQQRFHQFH´�PHDQV�ZLOO OHDG�WR�D�FOHDUHU FRQFHSWLRQ RI�ZKDW�³SUHVXPLQJ�
LQQRFHQFH´�ZRXOG�HQWDLO�

$� 7KH�7ZR 0HDQLQJV�RI ,QQRFHQFH

�� $FFRUGLQJ� WR� 3URIHVVRU� /DXGDQ�� WKHUH� DUH� WZR� PHDQLQJV� RI�
³LQQRFHQFH´�� OLQNHG� WRJHWKHU� ZLWK� WZR� PHDQLQJV� RI� ³JXLOW´� ± HLWKHU�
PDWHULDO� RU� SUREDWRU\� �� +H� GHILQHV� WKHP� DV� VXFK� �� ILUVW�� PDWHULDO�
LQQRFHQFH��ZKHUH�DQ�DFFXVHG�LV�IDFWXDOO\�LQQRFHQW�DV�KH�GLG�QRW�FRPPLW�
WKH�RIIHQFH�VR�GHILQHG��RU�KDV�DQ�DYDLODEOH�GHIHQFH��7KH�IOLSVLGH�WR�WKLV�
LV� PDWHULDO� JXLOW�� ZKHUH� WKH� DFFXVHG� LV� IDFWXDOO\� JXLOW\� LQ� WKDW� KH�
FRPPLWWHG� WKH� RIIHQFH� VR� GHILQHG�� ZLWKRXW� DQ\� DYDLODEOH� GHIHQFH��
6HFRQG�� WKHUH� LV� SUREDWRU\� LQQRFHQFH�� ZKHUH� DQ� DFFXVHG� LV� OHJDOO\�
LQQRFHQW�DV�WKH�3URVHFXWLRQ¶V�FDVH�GLG�QRW�UHDFK�RU�H[FHHG�WKH�VWDQGDUG�
RI�SURRI��7KH�IOLSVLGH��DJDLQ�� LV�SUREDWRU\�JXLOW��ZKHUH� WKH�DFFXVHG� LV�
OHJDOO\�JXLOW\�LQ�WKDW�WKH�3URVHFXWLRQ¶V�FDVH�KDV�UHDFKHG�RU�H[FHHGHG�WKH�
VWDQGDUG�RI�SURRI��,Q�HVVHQFH��PDWHULDO�LQQRFHQFH�RU�JXLOW�UHIHUV�WR�IDFWXDO
LQQRFHQFH�RU�JXLOW��ZKHUHDV�SUREDWRU\�LQQRFHQFH�RU�JXLOW�UHIHUV�WR�OHJDO�
LQQRFHQFH� RU� JXLOW�� )RU� WKH� PDQ� RQ� WKH� VWUHHW�� LW� LV� OLNHO\� WKDW� WKH�
FRQYHQWLRQDO�QRWLRQ�RI�³LQQRFHQFH´�LV�VLPSO\�FRQILQHG�WR�PDWHULDO�JXLOW��
D�VLPSOH�TXHVWLRQ�RI�ZKHWKHU�WKH�DFFXVHG LV�JXLOW\�RU�QRW��

�� /DXGDQ WKHQ�JRHV�RQ�WR�H[SODLQ�WKH�DV\PPHWU\�EHWZHHQ�WKH�WZR�
FRQFHSWV��:KHUHDV�D�ILQGLQJ�WKDW�RQH�LV�SUREDWLYHO\�JXLOW\�PD\�SRVVLEO\�
VXSSRUW�WKH�WUXWK�WKDW�RQH�LV�LQ�IDFW PDWHULDOO\�JXLOW\��GXH�WR�WKH�IDFWXDO�

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ����

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ���������
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��

PDWUL[� SDVVLQJ� WKH� UHTXLVLWH� VWDQGDUG� RI� SURRI�� D� ILQGLQJ� WKDW� RQH� LV�
SUREDWLYHO\� LQQRFHQW� GRHV� QRW� DW� DOO� OHDG� WR� WKH� LQIHUHQFH� WKDW� RQH� LV�
IDFWXDOO\�LQQRFHQW��� ,Q�WKLV DXWKRU¶V�YLHZ��WKLV�LV�EHFDXVH�D�ILQGLQJ�E\�
WKH� FRXUW� WKDW� RQH� LV� SUREDWLYHO\� LQQRFHQW� LV� VLPSO\� D� ILQGLQJ�RI� ³QRW�
JXLOW\´�± WKH�FRXUW�LV�QRW�DFWXDOO\�PDNLQJ�D�SURQRXQFHPHQW�RQ�WKH�WUXWK�
RU�YHUDFLW\�RI�WKH�DVVHUWLRQ�WKDW�RQH�LV�LQ�IDFW�LQQRFHQW��,QGHHG��WKLV�LV�
UHFRJQLVHG�LQ�V���$����RI�WKH�(YLGHQFH�$FW��³($´���� ZKLFK�FRQVLGHUV�D�
SHUVRQ�FRQYLFWHG�WR�SRVVHVV�WKH�UHTXLVLWH�PHQV�UHD�DQG�DFWXV�UHXV�RI�WKH�
RIIHQFH�UHVSHFWLYHO\�

%� ([FXUVXV��:KHUH�'RHV�6LQJDSRUH�6HHP�7R�6WDQG"

�� 7KH�TXHVWLRQ� WKHQ�� LV�ZKHUH�6LQJDSRUH�VWDQGV�ZLWK�UHVSHFW� WR�
WKH�ODWWHU ORJLF��L�H���WKH�GLVWLQFWLRQ�EHWZHHQ�IDFWXDO�DQG�OHJDO�LQQRFHQFH��
,Q� ������ DQ� $WWRUQH\�*HQHUDO¶V� &KDPEHUV� �³$*&´�� VSRNHVPDQ� ZDV�
UHSRUWHG�DV�KDYLQJ�VDLG�WKDW�

³>W@KHUH� LV� RIWHQ� FRQIXVLRQ«>RI@� ZKDW� DQ� DFTXLWWDO� PHDQV�� 7KH�
SURVHFXWLRQ�>PXVW@�SURYH�WKH�FDVH�EH\RQG�D�UHDVRQDEOH�GRXEW� 7KLV�
PHDQV� WKDW� LI� WKHUH� LV� DQ\� UHDVRQDEOH� GRXEW�� WKH� DFFXVHG�JHWV� WKH�
EHQHILW�RI�LW�«�>LW@�GRHV�QRW�PHDQ�WKDW�WKH�DFFXVHG�ZDV�LQQRFHQW�LQ�
WKH�VHQVH�WKDW�KH�GLG�QRW�GR�WKH�GHHG�´��

+RZHYHU��KLV�GLVWLQFWLRQ�EHWZHHQ�OHJDO�DQG�IDFWXDO�LQQRFHQFH�GUHZ�VRPH�
IXURUH��$OWKRXJK�QRW�H[SOLFLWO\�UHIHUULQJ�WR�WKH�FRPPHQW��9�.�5DMDK�-$�
�DV�KH�WKHQ�ZDV��VDLG�LQ�;3���

³,I�WKH�HYLGHQFH�LV�LQVXIILFLHQW�WR�VXSSRUW�WKH�3URVHFXWLRQ¶V�WKHRU\�
RI�JXLOW�� DQG� LI� WKH�ZHDNQHVVHV� LQ� WKH�3URVHFXWLRQ¶V� FDVH� UHYHDO� D�
GHILFLHQF\� LQ�ZKDW� LV� QHFHVVDU\� IRU� D� FRQYLFWLRQ�� WKH� MXGJH�PXVW�
DFTXLW� WKH�DFFXVHG��DQG�ZLWK�JRRG�UHDVRQ�� LW�VLPSO\�KDV�QRW�EHHQ�
SURYHG�WR�WKH�VDWLVIDFWLRQ�RI�WKH�ODZ�WKDW�WKH�DFFXVHG�LV�JXLOW\��DQG�
WKH�SUHVXPSWLRQ�RI�LQQRFHQFH�VWDQGV�XQUHEXWWHG��,W�LV�QRW�KHOSIXO��
WKHUHIRUH�� IRU� VXJJHVWLRQV� WR� EH� VXEVHTXHQWO\� UDLVHG� DERXW� WKH�
DFFXVHG¶V ³IDFWXDO�JXLOW´�RQFH� KH� KDV�EHHQ� DFTXLWWHG��7R� GR� VR�
ZRXOG�EH�WR�XQGHUPLQH�WKH�FRXUW¶V�ILQGLQJ�RI�QRW�JXLOW\�DQG�ZRXOG�
DOVR� VWDQG� WKH� SUHVXPSWLRQ� RI� LQQRFHQFH� RQ� LWV� KHDG� «� WKH�

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ �������� ± ����

�� (YLGHQFH�$FW��&DS����������5HY�(G��
�� .� &� 9LMD\DQ�� ³:KHQ� DFTXLWWDO� LV� ELWWHU�VZHHW´�� 7KH� 6WUDLWV� 7LPHV�� �� 0D\� ������

+RZHYHU��WKH�FRPPHQW�RXJKW�WR�EH�FRQVLGHUHG�LQ�WKH�FRQWH[W�RI�WKH�LQWHUYLHZ��ZKLFK�
IRFXVHG� RQ� WKH� LVVXH� RI� FRPSHQVDWLRQ�� WKH� VSRNHVPDQ� ZDV� ³H[SODLQLQJ� ZK\�
FRPSHQVDWLRQ�FRXOG�QRW�EH�SDLG�WR�HYHU\RQH�ZKR�JHWV�DFTXLWWHG��E\�SRLQWLQJ�RXW�WKDW�
QRW�HYHU\RQH�ZKR�JHWV�DFTXLWWHG�LV�QHFHVVDULO\�LQQRFHQW´�

�� ;3�Y�33�>����@���6/5�5�������>��@�
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��

GHFLVLRQ�RI�JXLOW�RU�LQQRFHQFH�LV�FRQVWLWXWLRQDOO\�IRU�WKH�FRXUW�DQG�
WKH�FRXUW DORQH�WR�PDNH«�WKHUH�LV�RQO\�RQH�PHDQLQJ�WR�³QRW�SURYHG´�
DQG�WKDW�LV�WKDW�LW�KDV�QRW�EHHQ�HVWDEOLVKHG�LQ�WKH�H\HV�RI�WKH�ODZ�WKDW�
WKH� DFFXVHG� KDV� FRPPLWWHG� WKH� RIIHQFH� ZLWK� ZKLFK� KH� KDV� EHHQ�
FKDUJHG�´��HPSKDVLV�DGGHG��

�� ,Q�WKLV�UHJDUG��LW�LV�QRWHZRUWK\�WKDW�ZKLOH�5DMDK�-$�GLVDSSURYHG�
RI�WKH�$*&�PDNLQJ�FRPPHQWV�RQ�WKH�PDWHULDO�JXLOW�RI�WKH�DFFXVHG��KLV�
GHILQLWLRQ� RI� DQ� DFTXLWWDO� ZDV� QRW� H[SOLFLWO\� GHILQHG� DV� D� ILQGLQJ� RI�
PDWHULDO�LQQRFHQFH��DOO�KH�KDG�VDLG�ZDV�WKDW�ZKHUH�SUREDWLYH�JXLOW�ZDV�
QRW�SURYHQ��WKHQ�QR�IXUWKHU�VXJJHVWLRQV�RI�WKH�DFFXVHG¶V�PDWHULDO�JXLOW�
RXJKW�WR�EH�PDGH��VR�DV�WR�SUHYHQW�DQ\�DVSHUVLRQV�FDVW�XSRQ�WKH�FRXUW¶V�
SURQRXQFHPHQW�RI�WKH�DEVHQFH�RI�JXLOW��

�� 7KH�0LQLVWHU�IRU�/DZ��.� 6KDQPXJDP��KRZHYHU��LQ�D�UHSO\�WR�
TXHVWLRQV�SRVHG�E\�FHUWDLQ�0HPEHUV�RI�3DUOLDPHQW��GHIHQGHG�WKH�$*&¶V�
VWDWHPHQW� LQ�3DUOLDPHQW��+H�FLWHG� WKHQ�$*�&KDQ�6HN�.HRQJ��� VWDWLQJ�
WKDW�WKH�FRXUWV�GR�QRW�FRQFHUQ�WKHPVHOYHV�ZLWK�WKH�TXHVWLRQ�RI�PDWHULDO�
LQQRFHQFH�� 7KH� 0LQLVWHU� ZHQW� RQWR� GHILQH� DQ� DFTXLWWDO� DV� ³WKH�
SURVHFXWLRQ�>IDLOLQJ@�WR�SURYH�WKH�FDVH�EH\RQG�UHDVRQDEOH�GRXEW�´�� 7KH�
VLWWLQJ�*RYHUQPHQW�RI�WKH�GD\�WKXV�KHOG�WKDW�WKH�FULPLQDO�SURFHVV�RXJKW�
RQO\�WR�EH�FRQFHUQHG�ZLWK�SUREDWLYH�LQQRFHQFH��VWDWLQJ�WKDW�D�SHUVRQ�PD\�
KDYH�FRPPLWWHG�D�FULPH��L�H�� EH�PDWHULDOO\�JXLOW\���EXW�\HW�VWLOO�REWDLQ�DQ�
DFTXLWWDO�LQ�FRXUW��L�H�� QRW�SUREDWLYHO\�JXLOW\���� 2Q�EDODQFH�WKHUHIRUH��LW�
ZRXOG�DSSHDU�WKDW�6LQJDSRUH¶V�XQGHUVWDQGLQJ�RI�³LQQRFHQFH´�OHDQV�PRUH�
WRZDUGV�SUREDWLYH�LQQRFHQFH�DV�FRPSDUHG�WR�PDWHULDO LQQRFHQFH��

&� $UJXPHQW�IRU�WKH 3UREDWRU\�7KHRU\�2I�³,QQRFHQFH´

�� 3URFHHGLQJ�RQ�WKH�DVVXPSWLRQ�WKDW�WKH�6LQJDSRUH�OHJDO�V\VWHP¶V�
XQGHUVWDQGLQJ�RI�³LQQRFHQFH´� LQ� WKH�FULPLQDO� MXVWLFH�V\VWHP�LV�VLPSO\�
SUREDWLYH�LQQRFHQFH��LW�VKRXOG�UHPDLQ�WKDW�ZD\��7KLV�LV�HVSHFLDOO\�VR�LI�
ZH�FRQVLGHU�WKH�FULPLQDO�WULDO�SURFHVV��WKH�UHODWLRQVKLS�EHWZHHQ�WKH�FLYLO�
DQG�FULPLQDO�GRPDLQV��WKH�UHVXOWLQJ�ODFN�RI�FODULW\�LQ�WKH�FRQWHQW�RI�WKH�
SUHVXPSWLRQ�RWKHUZLVH��DQG�WKH�HSLVWHPLF�VWDWH�RI�WKH�FRXUW��

�� &KDQ�6HN�.HRQJ��³7KH�&ULPLQDO�3URFHVV�± 7KH�6LQJDSRUH�0RGHO´�>����@�6LQJDSRUH�
/DZ�5HYLHZ ���������

�� 6LQJDSRUH�3DUOLDPHQWDU\�'HEDWHV��2IILFLDO�5HSRUW�����$XJXVW�������YRO�����FRO������
�.�6KDQPXJDP�6&��0LQLVWHU�IRU�/DZ��

�� 6LQJDSRUH�3DUOLDPHQWDU\�'HEDWHV��2IILFLDO�5HSRUW�����$XJXVW�������YRO�����FRO������
�.�6KDQPXJDP�6&��0LQLVWHU�IRU�/DZ��
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��

��� 'HFLVLRQV�LQ�WKH�&ULPLQDO�7ULDO�3URFHVV�DQG�WKH�0HDQLQJ�RI�DQ�
$FTXLWWDO

�� )LUVW� FRQVLGHU� WKH� FULPLQDO� WULDO� SURFHVV�� $OWKRXJK� WULDOV� DUH�
RIWHQ�XQGHUVWRRG�DV�³IDFW�ILQGLQJ´�SURFHVVHV��DUJXDEO\��WULDOV�DUH�PRUH�
VWULFWO\�FRQFHUQHG�RQO\�ZLWK�WKH�HVWDEOLVKPHQW�RI�VXIILFLHQW�IDFWV�ZKLFK�
DUH�SUREDWLYH�HQRXJK�WR�VXSSRUW�D� OHJDO�GHFLVLRQ��7KXV��ZKLOH�WKH�WULDO�
SURFHVV�PD\�GHDO�ZLWK�LVVXHV�RI�IDFW��WKH�GHFLVLRQ�WR�DFTXLW�RU�FRQYLFW�LV�
XOWLPDWHO\�D�OHJDO��RU�SUREDWRU\��RQH�WKDW�LV�RQO\�ERUQH�RXW�DIWHU�D�IDFWXDO�
PDWUL[�KDV�EHHQ�HVWDEOLVKHG�WR�EH�VXIILFLHQW�IRU�VXFK�D�GHFLVLRQ��7KLV�FDQ�
EH� VHHQ� E\ KRZ� WKH� 6XSUHPH� &RXUW� GHILQHV� DQ� ³DFTXLWWDO´� WR� EH� ³D�
GHFLVLRQ�RI�D�MXGJH�WKDW�DQ�DFFXVHG�LV�QRW�JXLOW\�RU�D�FDVH�LV�QRW�SURYHQ´���

:KHQ�D MXGJH�WKHUHIRUH�DFTXLWV�D�SHUVRQ��KH�LV�PDNLQJ�D�GHFODUDWLRQ�WKDW�
LQ�WKH�H\HV�RI�WKH�ODZ��WKH�DFFXVHG�LV�QRW�JXLOW\��LQ�WKH�SUREDWRU\�VHQVH��

�� 7KH� FULPLQDO� WULDO� SURFHVV� WKHUHIRUH GRHV� QRW� XQGHUVWDQG� DQ�
DFTXLWWDO�WR�EH�D�ILQGLQJ�RI�PDWHULDO�LQQRFHQFH��LQ�WKDW�WKH�DFFXVHG�GLG�
QRW�WUXO\�FRPPLW�WKH�FULPH���,Q�IDFW��IRU�D�IDFWILQGHU WR�VXIILFLHQWO\�NQRZ�
HQRXJK�WR�GHFLGH�RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�RQH�LV�PDWHULDOO\�LQQRFHQW�
RU� JXLOW\�� KH� UHTXLUHV�� DV� D�PLQLPXP��RQH�RI� WKUHH� WKLQJV�� �D�� WR�EH� D�
ZLWQHVV� WR� WKH� DFWXDO� RIIHQFH�� �E�� WR� SRVVHVV� RPQLVFLHQFH�� RU� �F�� WKH�
DFFXVHG�FRQIHVVHV��1HLWKHU�RI�WKHVH�WKUHH�PHWKRGV�DUH�DFKLHYDEOH� 7KH�
ILUVW�UHTXLUHV�WKH�MXGJH�WR�UHFXVH�KLPVHOI��WKH�VHFRQG�LV�LPSRVVLEOH��DQG�
IRU�WKH�WKLUG��DOWKRXJK�D�JXLOW\�SOHD�LV�VWURQJ�HYLGHQFH�RI�PDWHULDO�JXLOW��
WKHUH� LV� QRWKLQJ�ZKLFK� JXDUDQWHHV� WKH�PDWHULDO� WUXWK� RI� D� FRQIHVVLRQ��
7KXV�� LQ�0XKDPPDG ELQ�.DGDU� Y�33� �³.DGDU´���� WKRXJK�RQH� RI� WKH�
DFFXVHG�LQLWLDOO\�FRQIHVVHG�WR�NLOOLQJ�WKH�GHFHDVHG��� KH�ZDV�XOWLPDWHO\�
DFTXLWWHG�E\�WKH�&RXUW�RI�$SSHDO�DV�WKH�HYLGHQFH�GLG�QRW�EHDU�XS�LQ�WULDO���

�� 7KHUHIRUH�� LW� LV� RQO\� VHQVLEOH� DQG� ORJLFDO� WR� FRQILQH� WKH�
GHFLVLRQV�PDGH�ZLWKLQ�D�FULPLQDO�WULDO�WR�WKH�OHJDO�VHQVH��L�H�� DQ�DFTXLWWDO�
LV�PHUHO\�D� ILQGLQJ�RI�SUREDWLYH� LQQRFHQFH��7KLV�ZRXOG�PHDQ� WKDW� WKH�
DFFXVHG� LV� QRW� JXLOW\� LQ� WKH� H\HV� RI� WKH� ODZ�� VLPSO\� EHFDXVH� WKH�
3URVHFXWLRQ¶V�FDVH�KDV�QRW�PHW�RU�H[FHHGHG�WKH�VWDQGDUG�RI�SURRI�

�� 6XSUHPH�&RXUW�ZHEVLWH��³*ORVVDU\�RI�/HJDO�7HUPV´��KWWSV���ZZZ�VXSUHPHFRXUW�JRY�
VJ�VHUYLFHV�VHOI�KHOS�VHUYLFHV�JORVVDU\�RI�WHUPV!��DFFHVVHG����2FWREHU�������

�� 0XKDPPDG�ELQ�.DGDU�Y�33�>����@ ��6/5������
�� 0XKDPPDG�ELQ�.DGDU�Y�33�>����@���6/5�������>��@�
�� 0XKDPPDG�ELQ�.DGDU�Y�33�>����@���6/5�������>���@�
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��

��� 3RWHQWLDO�IRU�6XEVHTXHQW�&LYLO�6XLWV�WR�EH�6XFFHVVIXO

�� 6HFRQG��WKH�IDFW�WKDW�WKH�YLFWLP�RI�D�FULPH�FDQ�VWLOO�EULQJ�D�FLYLO�
VXLW�DJDLQVW�WKH�DFFXVHG�DQG�SRWHQWLDOO\�VXFFHHG�RQ�D�ORZHU�VWDQGDUG�RI�
SURRI�OHQGV�ZHLJKW�WR�WKH�SURSRVLWLRQ�WKDW�WKH�WHUP�³LQQRFHQFH´�LQ�WKH�
FULPLQDO�ODZ�FRQWH[W�RXJKW�WR�UHIHU�WR�SUREDWLYH�LQQRFHQFH��&RQVLGHU�WKH�
IROORZLQJ�VFHQDULR��ZKHUH�$�LV�FKDUJHG�IRU�VWDEELQJ�%�DQG�NLOOLQJ�KLP��
7KH�3URVHFXWLRQ�DGGXFHV�FLUFXPVWDQWLDO�HYLGHQFH��VXFK�DV�'1$�WUDFHV�
EHORQJLQJ�WR $�RQ�WKH�NQLIH��+RZHYHU��WKH�GHIHQFH�VXFFHHGV�LQ�FDVWLQJ�
UHDVRQDEOH� GRXEW� RQ� WKH� PHWKRG� LQ� ZKLFK� WKH� '1$� HYLGHQFH� ZDV�
REWDLQHG��DQG�$ LV�DFTXLWWHG�RQ�JURXQGV�WKDW�WKH�3URVHFXWLRQ�KDV�IDLOHG�
LWV�FDVH�EH\RQG�D� UHDVRQDEOH�GRXEW��6XEVHTXHQWO\�KRZHYHU��%¶V�HVWDWH�
VXHV�$�IRU�EDWWHU\��*LYHQ�WKH�ORZHU�VWDQGDUG�RI�SURRI�LQ�FLYLO�WULDOV��L�H���
D�EDODQFH�RI�SUREDELOLWLHV��%¶V�HVWDWH�VXFFHHGV�LQ�LWV�FODLP�DQG�REWDLQV�
GDPDJHV�IURP�$��7KH�IDFW�WKDW�$�FDQ�EH�DFTXLWWHG�LQ�D�FULPLQDO�WULDO�EXW�
\HW�VWLOO�IRXQG�OLDEOH�IRU�GDPDJHV�LQ�D�FLYLO�WULDO�EDVHG�RQ�WKH�VDPH�IDFWXDO�
PDWUL[� LV� LQGLFDWLYH� WKDW� WKH� DFTXLWWDO�ZDV�QHYHU� D� ILQGLQJ�RI�PDWHULDO�
LQQRFHQFH�� ,I� WKLV� VFHQDULR� VRXQGV� IDPLOLDU�� LW� SUREDEO\� LV�� 7KH� FDVH�
LQYROYHG�2��-��6LPSVRQ��ZKR�ZKLOH�DFTXLWWHG�IRU�WKH�PXUGHU�RI�KLV�H[�
ZLIH�DQG�DQRWKHU�PDQ�RQ�JURXQGV�RI�UHDVRQDEOH�GRXEW��RYHU�WKH�'1$�
HYLGHQFH� DGGXFHG�� �� ZDV� VWLOO� IRXQG� OLDEOH� IRU� ZURQJIXO� GHDWK� DQG�
EDWWHU\�DJDLQVW�WKH�PDQ�DQG�KLV�H[�ZLIH���

�� 2I�FRXUVH��WKH�FLYLO�WULDO�FRXOG�LQYROYH�DQ�DFWLRQ�WKDW�LV�YDVWO\�
GLIIHUHQW�IURP�WKH�RIIHQFH�GLVFORVHG�LQ�WKH�FULPLQDO�WULDO��1RQHWKHOHVV��
VXFK�D�VFHQDULR�LV�QRW�LPSODXVLEOH��$Q�DFFXVHG�PD\��H[�K\SRWKHVL��QRW�EH�
IRXQG� JXLOW\� RI� FULPLQDO� QHJOLJHQFH�� DQG� \HW VWLOO� OLDEOH� IRU� FLYLO�
QHJOLJHQFH� GXH� WR� GLIIHUHQFHV� LQ� WKH� VWDQGDUG� RI� SURRI� �� :KHQ� RQH�
IXUWKHU� FRQVLGHUV� WKDW� RXU� FRXUWV� KDYH� SUHYLRXVO\� GHFODUHG� WKDW� WKH�
³GHJUHH´�RI�QHJOLJHQFH�UHTXLUHG�LQ�FULPLQDO�DQG�FLYLO�FDVHV�DUH�RQH�DQG�
WKH�VDPH��� WKH�FRQFOXVLRQ�KHUH�PXVW�EH�WKDW�DQ\�³DGGLWLRQDO�HOHPHQWV�«�
WR� EH� SURYHG´�� LV� PHUHO\� DQ� LQFLGHQW RI� OHJLVODWLRQ�� DQG� QRW� GXH� WR�
VXEVWDQWLYH GLIIHUHQFHV� LQ� WKH� FDXVH� RI� DFWLRQ�� &RQVHTXHQWO\�� LW LV
SRVVLEOH� IRU�DQ�DFTXLWWHG�SHUVRQ��ZKRVH�SUREDWLYH� LQQRFHQFH�KDV�EHHQ�

�� %%&� ZHEVLWH�� ³������ 2-� 6LPSVRQ� YHUGLFW�� µ1RW� JXLOW\¶´�� �� 2FWREHU� �����
�KWWS���QHZV�EEF�FR�XN�RQWKLVGD\�KL�GDWHV�VWRULHV�RFWREHU���QHZVLG���������������
�VWP!��DFFHVVHG����2FWREHU�������

�� %��'UXPPRQG�$\UHV�-U���³-XU\�'HFLGHV�6LPSVRQ�0XVW�3D\�����0LOOLRQ�LQ�3XQLWLYH�
$ZDUG´��7KH�1HZ�<RUN�7LPHV�����)HEUXDU\������

�� /LP�3RK�(QJ�Y�33�>����@���6/5�5�������>��@�
�� /LP�3RK�(QJ�Y�33�>����@���6/5�5�������>��@�
�� /LP�3RK�(QJ�Y�33�>����@���6/5�5�������>��@�
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��

GHFODUHG��WR�VWLOO�EH�JXLOW\ IDFWXDOO\��DV�UHIOHFWHG�E\�D�VXFFHVVIXO�FLYLO�WULDO�
SURYHG�DJDLQVW�KLP�RQ�D�GLIIHUHQW�VWDQGDUG�RI�SURRI��7KXV��WKH�EHVW�ZD\�
WR�UHFRQFLOH�WKLV�GLIIHUHQFH�LV�WR�XQGHUVWDQG�WKH�DFTXLWWDO�LQ�WKH�FULPLQDO�
WULDO� DV� D� ILQGLQJ� RI� SUREDWLYH�� DQG� QRW� PDWHULDO� LQQRFHQFH�� 6XFK� DQ�
DSSURDFK� LV� VXSHULRU� WR� FKDONLQJ� XS� WKH� GLIIHUHQFH� DV� UHIOHFWLYH� RI�
V\VWHPLF�LQMXVWLFH�DQG�DEXVH�

��� /DFN�RI�&ODULW\�RI�&RQWHQW�RI�3UHVXPSWLRQ�RWKHUZLVH

�� $�WKLUG�UHDVRQ�DV�WR�ZK\�WKH�WHUP�³LQQRFHQFH´�VKRXOG�EH�WUHDWHG�
DV OHJDO�DV�RSSRVHG�WR�IDFWXDO�LQQRFHQFH�OLHV�LQ�D�FRXQWHUIDFWXDO�VFHQDULR��
&RQVLGHU� WKLV�� LI�RQH�DJUHHV� WKDW�³LQQRFHQFH´�VKRXOG�EH�XQGHUVWRRG�DV�
SUREDWLYH�LQQRFHQFH��LW�IROORZV�WKDW�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH�PXVW�
UHIHU�WR�D�SUHVXPSWLRQ�RI�SUREDWLYH��DQG�QRW�PDWHULDO�LQQRFHQFH��L�H�� WKH�
DFFXVHG¶V�SUREDWLYH�JXLOW�KDV�QRW�\HW�EHHQ�SURYHG�EHIRUH�D�FRXUW�RI�ODZ���
+RZHYHU�� VKRXOG� WKH�SUHVXPSWLRQ�EH�XQGHUVWRRG� DV� D� SUHVXPSWLRQ� RI�
PDWHULDO�LQQRFHQFH��DV�VRPH�KDYH�DGYRFDWHG�IRU��� WKHUH�LV�OLWWOH�FODULW\�
RQ�ZKDW�H[DFWO\�LV�WR�EH�SUHVXPHG��+HUH��/DXGDQ LV�LQVWUXFWLYH���

�� 6XSSRVH�WKDW�$�LV�FKDUJHG�IRU�DOOHJHGO\�VWDEELQJ�%�DQG�NLOOLQJ�
KLP��:KDW�LV�WKH�FRXUW�WR�SUHVXPH"�,V�WKH�FRXUW�VXSSRVHG�WR�EHJLQ�WKH�
WULDO�GLVEHOLHYLQJ�WKDW��D��$�QHYHU�VWDEEHG�%���E��$ QHYHU�ZDYHG�WKH�NQLIH�
DW�%���F��$ QHYHU�LQWHQGHG�WR�VWDE�%���G��$�ZDV�DFWLQJ�LQ�SULYDWH�GHIHQFH��
�H��$�KDG�GLPLQLVKHG�PHQWDO�FDSDFLW\��RU��I��$�ZDV�QRW�QHJOLJHQW"�6LPSO\�
SXW�� LV� WKH� FRXUW� VXSSRVHG� WR�EHJLQ� WKH� WULDO� GLVEHOLHYLQJ� HYHU\� VLQJOH�
SRVVLEOH�HOHPHQW�RI� WKH�RIIHQFH�RU� LV� LW�VXIILFLHQW� WKDW� LW�GLVEHOLHYHV�DW�
OHDVW�RQH"��

�� &RQYHQWLRQDO�ZLVGRP�GLFWDWHV�WKDW�LW LV�WKH�IRUPHU��� <HW��LI�WKH�
SUHVXPSWLRQ�UHIHUV�WR�WKH�SUHVXPSWLRQ�RI�PDWHULDO�LQQRFHQFH��WKHQ�WKDW�
JRHV�IXUWKHU�WKDQ�ZKDW�WKH�SUHVXPSWLRQ�DFWXDOO\�GHPDQGV�RI�WKH�FRXUW��
VLQFH�$�LV�PDWHULDOO\�LQQRFHQW�VR�ORQJ�DV�RQH�HOHPHQW�LV�IDOVH��� 0RUHRYHU��

�� 5LFKDUG�/��/LSSNH��7DPLQJ�WKH�3UHVXPSWLRQ�RI�,QQRFHQFH �2[IRUG�8QLYHUVLW\�3UHVV��
������

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ���������

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ���������

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ���������

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ���������



7KH 3UHVXPSWLRQ�RI�,QQRFHQFH��$�*ROGHQ�7KUHDG�$OZD\V�7R�%H�6HHQ

��

LW�LV�LPSRVVLEOH�WR GLVEHOLHYH�DOO�SRVVLEOH�HOHPHQWV�DW�WKH�VDPH�WLPH��VLQFH�
$� QRW� VWDEELQJ� %� ZRXOG� ORJLFDOO\� UXOH� RXW� VWDEELQJ� KLP� EXW� ZLWK�
GLPLQLVKHG�PHQWDO�FDSDFLW\���

�� +RZHYHU��LI�WKH�SUHVXPSWLRQ�LV�XQGHUVWRRG�DV�UHIHUULQJ�WR�WKH�
SUHVXPSWLRQ�RI�SUREDWLYH�LQQRFHQFH��WKHUH ZRXOG�QRW�EH�D�QHHG�IRU�VXFK�
H[WUHPHV��$OO�WKH�FRXUW�KDV�WR�EHOLHYH�LV�WKDW�WKH�HOHPHQWV�RI�WKH�RIIHQFH�
KDYH� QRW� EHHQ� SURYHQ�� VLQFH� SUREDWLYH� LQQRFHQFH� VLPSO\� PHDQV� WKDW�
SUREDWLYH�JXLOW�UHPDLQV�XQSURYHQ��$Q\�QRWLRQ�WKDW�WKH�FRXUW�PD\�KDYH�
ZLWK� UHVSHFW� WR� WKH� IDFWXDO� LQQRFHQFH� RU� JXLOW� RI� WKH� DFFXVHG� LV� QRW�
UHOHYDQW�WR�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH��

��� %HWWHU�&RQVLVWHQF\�ZLWK�WKH�(SLVWHPLF�6WDWH�RI�WKH�&RXUW

�� 7KH� ILQDO� UHDVRQ� LV� WKDW� VXFK� DQ� DSSURDFK� ZRXOG� EH� PRUH�
FRQVLVWHQW�ZLWK� WKH�HSLVWHPLF� VWDWH�RI� WKH�FRXUW��&RQVLGHU� WKH�VFHQDULR�
ZKHUH�WKH�FRXUW�KDV�WR�SUHVXPH�WKH�PDWHULDO�LQQRFHQFH�RI�DQ�DFFXVHG��,I�
VR�� WKH� FRXUW� PXVW� SXW� RXW� RI� LWV� PLQG� WKH� WKRURXJK� LQYHVWLJDWLRQV�
SHUIRUPHG�DQG�WKH�SUHOLPLQDU\�HYLGHQFH�REWDLQHG�E\�WKH�3URVHFXWLRQ�LQ�
PDNLQJ�DQ\�ILQGLQJ�DJDLQVW�WKH�DFFXVHG��/DXGDQ IXUWKHUPRUH�JRHV�RQ�WR�
VD\� WKDW� DQ\� IDFW�ILQGHU� WKDW� GHFLGHV� WKDW� LW� DOUHDG\� KDV� VXIILFLHQW�
LQIRUPDWLRQ�WR�GHWHUPLQH�IDFWXDO�JXLOW�RU�LQQRFHQFH��ZKLFK�LV�ZKDW�WKH�
SUHVXPSWLRQ�RI�PDWHULDO�LQQRFHQFH�GHPDQGV��LV�VXVSHFW�LQ�WKDW�WKHUH�LV�
DOUHDG\�ELDV��� HYHQ�WKRXJK�WKH�RSLQLRQ�UHPDLQV�UHEXWWDEOH��&RQWUDULZLVH��
LI�WKH�FRXUW�ZHUH�WR�SUHVXPH�SUREDWLYH�LQQRFHQFH��DOO�LW�ZRXOG�KDYH�WR�GR�
LV WR�³DFFHSW�WKH�WKHVLV´�RU�EHOLHYH�WKDW�WKHUH�LV�QRW�\HW�DQ\�HYLGHQFH�RI�
SUREDWLYH�JXLOW��7KLV�EHWWHU�UHIOHFWV�WKH�HSLVWHPLF�VWDWH�RI�WKH�FRXUW��DV�LW�
LV�GLIILFXOW�IRU�DQ\�FRXUW�WR�EH�WUXO\�DJQRVWLF�DERXW�PDWHULDO�JXLOW��JLYHQ�
WKH� WLPH� WKH� DFFXVHG� KDV� VSHQW� LQ� WKH� FULPLQDO� SURFHVV�� ,W� LV� KRZHYHU�
VLJQLILFDQWO\�HDVLHU IRU�WKH�FRXUW�WR�EH�DJQRVWLF�DERXW SUREDWLYH�JXLOW��DV�
LW�KDV�WR�EH�SURYHG��

9� $SSO\LQJ�WKH 3UHVXPSWLRQ�RI 3UREDWLYH�,QQRFHQFH

�� +DYLQJ�HVWDEOLVKHG�WKDW�³LQQRFHQFH´�RXJKW�WR�EH�XQGHUVWRRG�DV�
³SUREDWLYH� LQQRFHQFH´�� DQG� WKH� SUHVXPSWLRQ� RXJKW� WR� UHIHU� WR� WKH�
SUHVXPSWLRQ�RI�SUREDWLYH�LQQRFHQFH��WKH�IROORZLQJ�TXHVWLRQV�DULVH��)LUVW��

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ���������

�� /DUU\�/DXGDQ��³7KH�3UHVXPSWLRQ�RI�,QQRFHQFH��0DWHULDO�RU�3UREDWRU\"´��������������
/HJDO�7KHRU\ ���������
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��

ZKHQ VKRXOG�WKH�SUHVXPSWLRQ�DSSO\�LQ�WKH�FULPLQDO�SURFHVV"�$�SDUDOOHO�
TXHVWLRQ� LV� ± WR� ZKRP VKRXOG� LW� DSSO\"� 6HFRQG�� ZKDW VKRXOG� WKH�
SUHVXPSWLRQ�DSSO\�WR"�

$� :KHQ�WKH 3UHVXPSWLRQ�2XJKW�WR $SSO\

�� 7KRVH� ZKR� EHOLHYH� WKDW� WKH� SUHVXPSWLRQ� RXJKW� WR� EH� D�
VXEVWDQWLYH�KXPDQ�ULJKW�KDYH��PRUH�RIWHQ�WKDQ�QRW��DGYRFDWHG�IRU� LW�WR�
DSSO\�EH\RQG�WKH�WULDO�FRQWH[W��LQ�SDUWLFXODU��WKH�SUH�WULDO�SKDVH��ZKHUH�
RIILFLDOV� KDYH� WR� MXVWLI\� WKHLU� LQYHVWLJDWLRQV� DQG� WKHLU� GHWHQWLRQ� RI�
VXVSHFWV� �� $UJXDEO\�� KRZHYHU�� WKH� SUHVXPSWLRQ� RQO\� PDNHV� VHQVH�
ZLWKLQ� WKH� FRQWH[W� RI� WULDO�� UHJDUGOHVV� RI ZKHWKHU� RQH� SHUFHLYHV� WKH�
SUHVXPSWLRQ�DV�UHIHUULQJ�WR�PDWHULDO�RU�SUREDWLYH�LQQRFHQFH��

��� 7KH�3UH�7ULDO�&RQWH[W

�� &RQVLGHU� WKH� SUH�WULDO� FRQWH[W�� ,Q� WKH� RUGLQDU\� FDVH�� LI� D�
FRPSODLQW�LV�PDGH��RU�DQ�RIIHQFH�LV�GLVFRYHUHG�LQ�VRPH�ZD\��WKH�PDWWHU�
ZLOO�EH�LQYHVWLJDWHG�E\�WKH�ODZ�HQIRUFHPHQW�DJHQFLHV��³/($V´���2QFH�
HYLGHQFH�LV�XQHDUWKHG��WKH�ZKHHOV�RI�WKH�FULPLQDO�V\VWHP�ZLOO�VWDUW�WR�WXUQ�
�H�J���D�VWDWHPHQW�LV�WDNHQ��WKH SHUVRQ�LV�GHWDLQHG�LI�QHHG�EH��KH�LV�FKDUJHG��
JUDQWHG�EDLO�LI�SRVVLEOH��RU�RWKHUZLVH�UHPDQGHG���1HYHUWKHOHVV��ZKHWKHU�
RU�QRW�RQH�UHIHUV�WR�WKH�SUHVXPSWLRQ�RI�PDWHULDO�LQQRFHQFH�RU�SUREDWLYH�
LQQRFHQFH��QHLWKHU�ZRXOG�PDNH�VHQVH�LQ�WKH�SUH�WULDO�FRQWH[W�

�� ,I VD\��WKH�SUHVXPSWLRQ�UHIHUV�WR�PDWHULDO�LQQRFHQFH��LW�ZLOO�EH�
FRQFHSWXDOO\�FKDOOHQJLQJ�WR�DSSO\��)RU�RQH��KRZ�ZRXOG�LW�RSHUDWH�LQ�WKH�
SUH�WULDO� FRQWH[W"� ,I� /($V� KDYH� WR� SUHVXPH� WKDW� DQ� DFFXVHG� LV� WUXO\�
LQQRFHQW� DV� D�PDWWHU� RI� IDFW��ZRXOG� WKDW� UHTXLUH� WKHP WR�QRW� WDNH� DQ\�
FRQGXFW� DJDLQVW� WKH� DFFXVHG� �H�J��� GHWHQWLRQ�� LQYHVWLJDWLRQV�� DQG�
VWDWHPHQW�UHFRUGLQJ���IRU�IHDU�RI�EUHDFKLQJ�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH"�
&OHDUO\�QRW��EHFDXVH�LQ�VXFK�D�FDVH��/($V�ZRXOG�EHFRPH�UHGXQGDQW�DQG�
XWWHUO\�RXW�RI�SODFH�LQ�D�FULPLQDO�SURFHVV�WKDW�UHIXVHV�WR�VXVSHFW�DQ\RQH�
± WKH�FULPLQDO�SURFHVV�LWVHOI�EHFRPHV�WRRWKOHVV��DQG�WKLV�LV�FOHDUO\�DEVXUG�

�� (YHQ� WKHQ�� HYHQ� LI� FRQGXFW� LV� WDNHQ� DJDLQVW� WKH� DFFXVHG�� WKH�
DFFXVHG� LV�VWLOO FRQVLGHUHG� IDFWXDOO\� LQQRFHQW��7KLV� LV�EHFDXVH� WKH�IDFW�
WKDW� KH� LV� EHLQJ� LQYHVWLJDWHG� DV� RSSRVHG� WR� EHLQJ� WKURZQ� LQWR� MDLO�

�� +DPLVK�6WHZDUW��³7KH�5LJKW�WR�%H�3UHVXPHG�,QQRFHQW´������������&ULPLQDO�/DZ�	�
3KLORVRSK\ ���������
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��

�LPPHGLDWHO\�� VKRZV� WKDW� WKH� FULPLQDO� SURFHVV� RI� HVWDEOLVKLQJ� JXLOW��
ZKHWKHU�RQH�YLHZV� LW�DV� IDFWXDO�RU�SUREDWLYH�JXLOW�� LV�VWLOO�RQJRLQJ��2I�
FRXUVH��WKLV�LV�QRW�WR�VD\�WKDW�VXFK�FRQGXFW�GRHV�QRW�FRPH�DW�D�FRVW�IRU�
WKH�DFFXVHG�ZKHQ�KH�LV�ILQDOO\�DFTXLWWHG��EXW�DW�WKH�YHU\�OHDVW��KH�LV�VWLOO�
FRQVLGHUHG�LQQRFHQW��LQ�ZKDWHYHU�VHQVH�RI�WKH�ZRUG��7KHUHIRUH��WKHUH�LV�
QRWKLQJ�WR�SUHVXPH�

�� 6LPLODUO\�� LI� WKH� SUHVXPSWLRQ� KHUH� UHIHUV� RQO\� WR� SUREDWLYH�
LQQRFHQFH��LW�ZLOO�VWLOO�EH�VXSHUIOXRXV�LQ�WKH�SUH�WULDO�FRQWH[W��VLQFH�WKHUH�
LV� QR� SUREDWLYH� LQQRFHQFH� IRU� WKH� /($V� WR� SUHVXPH�� 7KH� DFFXVHG� LV
SUREDWLYHO\�LQQRFHQW�± KLV�SUREDWLYH�JXLOW�KDV�QRW�\HW�EHHQ�SURYHQ�LQ�D�
FRXUW�RI�ODZ��7R�WKDW�HQG��WKH�UHOHYDQW�DFWLRQV�WDNHQ�E\�WKH�/($V�ZRXOG�
EH�SHUPLVVLEOH��1R�RWKHU�DFWLRQ�LV�UHTXLUHG�± RQH�QHHG�QRW�SUHVXPH�WKDW�
ZKLFK�LV�DOUHDG\�WUXH��

�� $�SRVVLEOH�UHEXWWDO�WR�WKLV�DQDO\VLV�LV� WKDW� WKH�SUHVXPSWLRQ�RI�
SUREDWLYH�LQQRFHQFH�ZRXOG�EH�VXSHUIOXRXV�HYHQ�LQ�WKH�WULDO�SURFHVV��VLQFH�
DW�DQ\�SRLQW�RI�WLPH�LQ�WKH�WULDO�EHIRUH�WKH�FRXUW�PDNHV�D�GHFLVLRQ��WKH�
DFFXVHG�LV�SUREDWLYHO\�LQQRFHQW�DQG�WKXV��WKHUH�LV�VLPLODUO\�QRWKLQJ�IRU�
WKH�FRXUW�WR�SUHVXPH��+RZHYHU��WKH�SUHVXPSWLRQ�KHUH�RXJKW�RQO\�WR�DSSO\�
WR� WKH� MXGJH� �� LQ� WKDW� WKH� MXGJH� PXVW� HPSW\� KLPVHOI� RI� DQ\�
SUHVXSSRVLWLRQV�E\�H[DPLQLQJ�WKH�HYLGHQFH�SURGXFHG� LQ�WKH�WULDO�DORQH
ZLWK�D�QHXWUDO�YLHZ��EHOLHYLQJ�RQO\�WKDW�SUREDWLYH�JXLOW�LV�QRW�\HW�SURYHQ��
7KLV�LV�EHFDXVH�WKH�MXGJH�LV�WKH�RQH�ZKR�PDNHV�WKH�GHFLVLRQ�WR�FRQYLFW�
RU�DFTXLW��7KHUHIRUH��DV�SDUW�RI�VRPH�VRUW�RI�³PRUDO�DVVXUDQFH´�� WKDW�WKH�
GHFLVLRQ� LV� EDVHG� VROHO\� RQ� WKH� VXIILFLHQW� HYLGHQFH� DGGXFHG� E\� WKH�
3URVHFXWLRQ� DQG� QRW� RQ� KLV� RZQ� SUHVXSSRVLWLRQV�� WKHUH� PXVW� EH� DQ�
DGGLWLRQDO�OD\HU�RI�³VHFXULW\´�SUHGLFDWHG�RI�WKH�MXGJH¶V�HSLVWHPLF�VWDWH��
KH�PXVW SUHVXPH�WKH�SUREDWLYH�LQQRFHQFH�RI�WKH�DFFXVHG��VRPHWKLQJ�WKDW�
/($V�GR�QRW�UHTXLUH��

��� 7KH�3RVW�7ULDO�&RQWH[W

�� )RU�FRPSOHWHQHVV��WKH�SUHVXPSWLRQ�DOVR�RXJKW�QRW�WR�DSSO\�WR�
WKH�SRVW�WULDO�FRQWH[W��&RQVLGHU�WKH�FRXQWHUIDFWXDO�VFHQDULR�ZKHUH�LW�GRHV��
,I�LW�GRHV��ZKR�VKRXOG�WKH�SUHVXPSWLRQ�DSSO\�WR"�,W�FDQQRW�EH�WKH�FRXUWV��

�� 7KLV� DUJXPHQW� DSSOLHV� WR� WKH� IDFW�ILQGHUV� LQ� ERWK� MXU\� DQG� EHQFK� WULDOV�� WKRXJK� LQ�
6LQJDSRUH¶V�FRQWH[W��WKH�FULPLQDO�SURFHVV�LV�SXUHO\�EHQFK�

�� 5LFKDUG�/��/LSSNH��7DPLQJ�WKH�3UHVXPSWLRQ�RI�,QQRFHQFH �2[IRUG�8QLYHUVLW\�3UHVV��
�������/LSSNH¶V�XVH�RI�³PRUDO�DVVXUDQFH´�LQ�KLV�ERRN�LV�PRGLILHG�IRU�WKH�FRQWH[W�RI�
WKLV�SDUDJUDSK�
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��

JLYHQ� WKDW� XQOHVV� DQG� XQWLO� DQ� DSSHDO� LV� EURXJKW�� WKH� FDVH� ZLOO� QHYHU�
DSSHDU� EHIRUH� WKH� FRXUWV� DJDLQ�� 7KH� RQO\� ORJLFDO� DQVZHU� LV� WKH�
3URVHFXWLRQ��<HW�LI�WKH�3URVHFXWLRQ�LV�VXSSRVHG�WR�SUHVXPH�WKH�SUREDWLYH�
LQQRFHQFH�RI�DQ�DFFXVHG��ZRXOG�EULQJLQJ�DQ�DSSHDO�DJDLQVW�DQ�DFTXLWWDO�
EH� FRQWUDU\� WR� WKH�SUHVXPSWLRQ"�:RUVH�� LI� WKH� DFFXVHG� HQGV�XS�EHLQJ�
FRQYLFWHG��DW�ZKDW�SRLQW�GR�ZH�VWRS�SUHVXPLQJ�WKH�SUREDWLYH�LQQRFHQFH�
RI� DQ� DFFXVHG"�7KH� FRQIXVLRQ� LV� RQO\�GHHSHQHG� LI� WKH�SUHVXPSWLRQ� LV�
XQGHUVWRRG�DV�UHIHUULQJ�WR�PDWHULDO�LQQRFHQFH��

%� :KDW�WKH 3UHVXPSWLRQ�2XJKW�WR $SSO\�WR

�� ,I� SURSHUO\� XQGHUVWRRG� DV� SUREDWRU\�� WKH� SUHVXPSWLRQ� RXJKW�
WKHQ� WR� RQO\� DSSO\� WR� WKH� SURFHGXUH RI� WKH� WULDO� 6RPH� YRLFHV� KDYH�
KRZHYHU� FDOOHG� IRU� WKH� SUHVXPSWLRQ� WR� EH� XVHG� WR� DGMXGLFDWH� RQ� WKH�
VXEVWDQFH�RI�FULPLQDO�ODZ��� $V�7DGURV DUJXHV��WKH�SUHVXPSWLRQ�RXJKW�WR�
³SODFH�VXEVWDQWLYH�FRQVWUDLQWV�RQ�WKH�FULPLQDO�ODZ´���

�� +RZHYHU�� WKH� SUHVXPSWLRQ� RI� LQQRFHQFH�� DV� SURSHUO\�
XQGHUVWRRG�� ZRXOG� RQO\� ORJLFDOO\� DSSO\� SURFHGXUDOO\� DQG� QRW�
VXEVWDQWLYHO\��6LQFH� WKH�SUHVXPSWLRQ�RQO\� UHTXLUHV� WKH�3URVHFXWLRQ� WR�
SURYH�EH\RQG�D�UHDVRQDEOH�GRXEW�WKH�SUREDWLYH�JXLOW�RI�WKH�DFFXVHG��WKHUH�
LV� QRWKLQJ� DERXW� LW� WKDW�ZRXOG� DSSO\� H[� K\SRWKHVL WR� WKH� VXEVWDQFH� RI�
FULPLQDO� ODZ�� WKH� SUHVXPSWLRQ� LQ� DQG� RI� LWVHOI� LV� IXQGDPHQWDOO\� D�
SURFHGXUDO�UXOH�RI�HYLGHQFH�

�� ,W�FDQQRW�EH�XVHG�E\�3DUOLDPHQW�WR�GHFLGH�RQ�LWV�FULPLQDO�WKHRU\�
EHIRUH� HQDFWLQJ� LW� DV� FULPLQDO� ODZ� �� )RU� LQVWDQFH�� KRZ� ZLOO� WKH�
SUHVXPSWLRQ� KHOS� 3DUOLDPHQW� LQ� GHFLGLQJ� WKH� NLQG� RI� KDUPIXO� DFWV� WR�
FULPLQDOLVH"�7KHUH�LV�QRWKLQJ�WKDW�FRQFHSWXDOO\�OLQNV�WKH�SUHVXPSWLRQ�WR�
WKH�DGMXGLFDWLRQ�RI�WKH�VXEVWDQWLYH�FULPLQDO�ODZ�

�� 6HH�IRU�H[DPSOH�9LFWRU�7DGURV��³7KH�,GHDO�RI�WKH�3UHVXPSWLRQ�RI�,QQRFHQFH´��������
�����&ULPLQDO�/DZ�DQG�3KLORVRSK\ �����9LFWRU�7DGURV��³5HWKLQNLQJ�WKH�3UHVXPSWLRQ�
RI�,QQRFHQFH´�������������&ULPLQDO�/DZ�DQG�3KLORVRSK\�����DQG�-&�-HIIULHV�	�3%�
6WHSKDQ� ,,,� ³'HIHQFHV� 3UHVXPSWLRQV� DQG� WKH� %XUGHQ� RI� 3URRI� LQ� &ULPLQDO� /DZ´�
�������������<DOH�/DZ�-RXUQDO �����

�� 5LFKDUG�/��/LSSNH��7DPLQJ�WKH�3UHVXPSWLRQ�RI�,QQRFHQFH �2[IRUG�8QLYHUVLW\�3UHVV��
����������

�� )RU�D�GHHSHU�DQVZHU�DV�WR�WKH�SUREOHPV�RI�D�VXEVWDQWLYH�DSSURDFK�WR�WKH�SUHVXPSWLRQ��
VHH�$QGUHZ�6WXPHU��7KH�3UHVXPSWLRQ�RI� ,QQRFHQFH��(YLGHQWLDO�DQG�+XPDQ�5LJKWV�
3HUVSHFWLYHV �+DUW�3XEOLVKLQJ����������� ± ���
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��

�� 7KLV�LV�QRW�WR�VD\�WKDW�WKHUH�LV�QR PHFKDQLVP�IRU�WKH�FRXUWV�WR�
DGMXGLFDWH� RQ� WKH� VXEVWDQFH� RI� FULPLQDO� ODZ�� MXGLFLDO� UHYLHZ� RI� WKH�
VXEVWDQFH� RI� FULPLQDO� ODZ� �DQG� E\� H[WHQVLRQ� 3DUOLDPHQW¶V� FULPLQDO�
WKHRU\��VHHPV�WR�EH�D�VRXQGHU�DOWHUQDWLYH�MXULVSUXGHQWLDOO\��DV�FRPSDUHG�
WR�XVLQJ�WKH�SUHVXPSWLRQ�WR�FRQVWUDLQ�OHJLVODWLYH�FULPLQDO�WKHRU\��

9,�� $GGUHVVLQJ�&RQFHUQV�$ERXW�3UREDWLYH�,QQRFHQFH

�� 7KDW�EHLQJ�VDLG��WKHUH�DUH�FRQFHUQV�RYHU�D�SUREDWRU\�WKHRU\�RI�
LQQRFHQFH�� DV� LW� VHHPV� WR� FRQFHLYH� WKH� VFRSH� RI� WKH� SUHVXPSWLRQ� RI�
LQQRFHQFH�DV�³WKLQ´��ZKLFK�GRHV�QRW�VLW�VR�ZHOO�ZLWK�WKH�UDWLRQDOH�RI�WKH�
SUHVXPSWLRQ�� WR� SURWHFW� WKH� PDWHULDOO\� LQQRFHQW� IURP� ZURQJIXO�
FRQYLFWLRQ�

$� :HDNHU�3URWHFWLRQ�IRU $FFXVHG�3HUVRQV

�� 7KH� ILUVW� FRQFHUQ� WKHUHIRUH� LV� WKDW� LI� WKH�SUHVXPSWLRQ�PHUHO\�
UHIHUV� WR� SUREDWLYH� LQQRFHQFH�� WKHQ� WKHUH� LV� LQVXIILFLHQW� SURWHFWLRQ� IRU�
DFFXVHG� SHUVRQV�� JLYHQ� LWV� ³WKLQQHU´� QDWXUH� DV� FRPSDUHG� WR� D�
SUHVXPSWLRQ�WKDW�SUHVXPHV�PDWHULDO�LQQRFHQFH��ZKLFK�LV�QHFHVVDULO\�WKH�
PRUH� UREXVW� RI� WKH� WZR��� )XUWKHUPRUH�� VLQFH� WKH� SUHVXPSWLRQ� RI�
SUREDWLYH� LQQRFHQFH� GRHV� QRW� DSSO\� WR� WKH� SUH�WULDO� FRQWH[W�� WKHUH� LV�
UHGXFHG�SUHYHQWLRQ�RI�ZURQJIXO�DUUDLJQPHQW�

�� 2Q�FORVHU�LQVSHFWLRQ�KRZHYHU��ZKLOH�DQ�DFFXVHG¶V�ULJKWV�RXJKW�
WR�EH�WUHDWHG�ZLWK�XWPRVW�JUDYLW\�DQG�SURWHFWHG�ILHUFHO\��D�SUHVXPSWLRQ�
RI� SUREDWLYH� LQQRFHQFH�PD\� QRW� EH� WKH� RQO\�PHDQV� WR� WKDW� HQG�� 7KLV�
FRQFHUQ�FDQ�EH�DGGUHVVHG�E\�RWKHU�PHFKDQLVPV�WKDW�GR�QRW�QHFHVVLWDWH�D�
PRUH�UREXVW�SUHVXPSWLRQ��RU�PXFK�OHVV�HYHQ�HQJDJH�WKH�SUHVXPSWLRQ�RI�
SUREDWLYH� LQQRFHQFH�� )RU� LQVWDQFH�� RQH� GRHV� QRW� QHHG� UHFRXUVH� WR� WKH�
SUHVXPSWLRQ� WR� H[SODLQ� ZK\� /($V� RXJKW� WR� MXVWLI\� WKHLU� DUUHVW� RU�
LQYHVWLJDWLRQV� RI� VXVSHFWV�� WKH� EDVLF ULJKW� WR� OLEHUW\� DV� HQVKULQHG� LQ�
$UWLFOH������� SURYLGHV�D�IDU�ILUPHU�EDVLV�WR�JURXQG�WKH�GHPDQG�IRU�/($V�
WR� H[SODLQ� WKHLU� SUH�WULDO� FRQGXFW� WRZDUGV� VXVSHFWV�� $IWHU� DOO�� WKH�
SUHVXPSWLRQ�KDV�QHYHU�EHHQ�WUHDWHG�ZLWK�HTXDO�FRQVWLWXWLRQDO�VWDWXV�DV�
WKH�SRVLWLYH�IXQGDPHQWDO�OLEHUWLHV�IRXQG�LQ�WKH�&RQVWLWXWLRQ�

�� &RQVWLWXWLRQ�RI�WKH�5HSXEOLF�RI�6LQJDSRUH�������5HSULQW���$UW������
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�� 5HFHQW�ORFDO�MXULVSUXGHQFH�DOUHDG\�UHYHDOV�D�WUHQG�RI�WKH�FRXUWV�
KROGLQJ� /($V� WR� JUHDWHU� OHYHOV� RI� DFFRXQWDELOLW\� IRU� WKHLU� DFWLRQV� ��

ZLWKRXW�DQ\�UHIHUHQFH�DW�DOO� WR�WKH�SUHVXPSWLRQ��,Q�/LP�%RRQ�.HRQJ�Y�
33��� WKH� FRXUW� KHOG� WKDW� WKH�+HDOWK�6FLHQFHV�$XWKRULW\�KDG�D� GXW\� WR�
UHYLHZ� LWV� SURFHGXUHV� VXFK� WKDW� LWV� WHVWV�ZRXOG� ³DFFXUDWHO\� UHIOHFW� WKH�
OHJDO�UHJLPH�XQGHU�ZKLFK�LW�RSHUDWHV´��� ,Q�2QJ�3DQJ�6LHZ�Y 33��� WKH�
FRXUW�FULWLFLVHG�WKH�3URVHFXWLRQ¶V�H[SHUW�ZLWQHVV�IRU�IDLOLQJ�WR�PHHW�WKH�
SURIHVVLRQDO�VWDQGDUG�UHTXLUHG�RI�KLP��� ,W�ZRXOG�VHHP�� WKHUHIRUH�� WKDW�
WKHUH�LV�QR�QHHG�IRU�DQ\�UHIHUHQFH�WR�WKH�SUHVXPSWLRQ��,Q�DQ\�HYHQW��DQ\�
FRQFHUQ� DERXW� WKH� VFRSH� RI� SURWHFWLRQ� IDLOV� WR� FRQVLGHU� WKDW� WKH�
SUHVXPSWLRQ�RI�SUREDWLYH�LQQRFHQFH�KDV�SURWHFWHG�WKH�ULJKWV�RI�DFFXVHG�
SHUVRQV�� ,Q�$2)�Y�33��� WKH�FRXUW�DFTXLWWHG� WKH�DFFXVHG�RI� UDSLQJ�KLV�
GDXJKWHU� DIWHU� ³H[WUHPHO\� JUDQXODU� VFUXWLQ\� RI� WKH� HYLGHQWLDO� JDSV´���

7KH�SUHVXPSWLRQ��LQ�GHPDQGLQJ�D�KLJK�VWDQGDUG�RI�SURRI��WR�GLVFKDUJH�
WKH� EXUGHQ� RI� SURYLQJ� SUREDWLYH� JXLOW��� FDQ� SURYH� WR� EH� VXIILFLHQW�
SURWHFWLRQ� ZKHQ� WKH� FRXUWV� LPSRVH� H[DFWLQJ� H[DPLQDWLRQ� RQ� WKH�
3URVHFXWLRQ¶V�HYLGHQFH��

�� )LQDOO\��LI�WKH�SUHVXPSWLRQ�FDQ�EH�XQGHUVWRRG�DV�EHLQJ�SDUW�RI�D�
ULJKW�WR�D�IDLU�WULDO��� WKHQ�LW�ZRXOG�EH�WKH�SULQFLSOH�RI�IDLU�WULDO�RSHUDWLQJ�
DW�LWV�FRUH�± WKH�SUHVXPSWLRQ�ZRXOG�QR�ORQJHU�EH�WKH�GHILQLWLYH�ZD\�RI�
VHFXULQJ�SURWHFWLRQ�IRU�WKH�DFFXVHG��EXW�EH�VHHQ�DV�RQH�DVSHFW�RI�D�ODUJHU�
UXOH� WKDW� VHHNV� WR� SUHVHUYH� WKH� LQWHJULW\� RI� WKH� FULPLQDO� SURFHVV� E\�
DFFRUGLQJ�WKH�DFFXVHG¶V�ULJKWV�VXIILFLHQW�ZHLJKW�

%� ,PEDODQFH�RI 3RZHU�%HWZHHQ�3URVHFXWLRQ�DQG $FFXVHG

�� $�VHFRQG�FRQFHUQ� �ZKLFK� LV�EXW�DQRWKHU�PDQLIHVWDWLRQ�RI� WKH�
ILUVW��LV�WKDW�D�³WKLQQHU´�WKHRU\�RI�WKH�SUHVXPSWLRQ�PD\�\HW�QRW�DGHTXDWHO\�
HYHQ� WKH� EDODQFH� RI� SRZHU� EHWZHHQ� WKH� 3URVHFXWLRQ� DQG� DQ� DFFXVHG��

�� &KHQ�6L\XDQ�� ³$�3UHOLPLQDU\�6XUYH\�RI� WKH�5LJKW� WR�3UHVXPSWLRQ�RI� ,QQRFHQFH� LQ�
6LQJDSRUH´��������/$:$6,$�-RXUQDO��������

�� /LP�%RRQ�.HRQJ�>����@���6/5�����
�� /LP�%RRQ�.HRQJ�>����@���6/5������>��@�
�� 2QJ�3DQJ�6LHZ�Y�33�>����@���6/5�����
�� 2QJ�3DQJ�6LHZ�Y�33�>����@���6/5������>��@�
�� $2)�Y�33�>����@���6/5����
�� &KHQ�6L\XDQ�� ³$�3UHOLPLQDU\�6XUYH\�RI� WKH�5LJKW� WR�3UHVXPSWLRQ�RI� ,QQRFHQFH� LQ�

6LQJDSRUH´��������/$:$6,$�-RXUQDO��������
�� 7KLV�HVVD\�GRHV�QRW�WDNH�D�SRVLWLRQ�RQ�WKLV�LVVXH��DOWKRXJK�WKH�6WUDVERXUJ�&RXUW�WUHDWV�

WKH 3,�DV�DQ�HTXLYDOHQW WR�WKH�JHQHUDO�SULQFLSOH�RI�IDLU�WULDO��VHH�$QGUHZ�6WXPHU��7KH�
3UHVXPSWLRQ� RI� ,QQRFHQFH�� (YLGHQWLDO� DQG� +XPDQ� 5LJKWV� 3HUVSHFWLYHV �+DUW�
3XEOLVKLQJ������������
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+RZHYHU�� WKHUH� LV� QRWKLQJ� WR� SURYH� WKDW� D� SUHVXPSWLRQ� RI� PDWHULDO�
LQQRFHQFH� ZLOO� JR� DQ\� ZD\� LQ� HYHQLQJ� RXW� WKH� VFDOHV� EHWWHU� WKDQ� D�
SUHVXPSWLRQ� RI SUREDWRU\� LQQRFHQFH�� ,Q� WKH� HQG�� ZKHWKHU� WKH� FRXUWV�
SUHVXPH�PDWHULDO� RU� SUREDWRU\� LQQRFHQFH�� WKH� EDODQFH�ZLOO� DOZD\V� EH�
WLOWHG LQ�IDYRXU�RI�WKH�3URVHFXWLRQ��VR�ORQJ�DV�WKH�3URVHFXWLRQ�FRQWLQXHV�
WR� KDYH� WKH� 6WDWH¶V� PDFKLQHU\� DW� LWV� GLVSRVDO�� 7KLV� LV� WKH� UHDOLW\��
UHJDUGOHVV�RI�DQ\�WKHRU\�RI�LQQRFHQFH��

�� 0RUHRYHU�� WKH� FRXUWV� KDYH UHFRJQLVHG WKH� DGYDQWDJH� WKH�
3URVHFXWLRQ�KROGV��,Q�.DGDU��WKH�FRXUW�VHW�RXW�D�IUDPHZRUN�IRU�HYLGHQFH�
GLVFORVXUH� E\� WKH� 3URVHFXWLRQ� WR� WKH� GHIHQFH�� LQFOXGLQJ� HYLGHQFH�
GHWULPHQWDO� WR� WKH� 3URVHFXWLRQ¶V� FDVH� �� ZKLOH� UHIHUULQJ� WR� WKH
SUHVXPSWLRQ� RI� SUREDWLYH� LQQRFHQFH� �� WKH� FRXUW� UHFRJQLVHG� WKDW� WR�
UHTXLUH� WKH� GHIHQFH� WR� GLVFORVH� HYLGHQFH� ZRXOG� UXQ� FRQWUDU\� WR� WKH�
SUHVXPSWLRQ�� ZKLFK� LW� GHILQHG� DV� ³WKH� 3URVHFXWLRQ� >SURYLQJ@� LWV� FDVH�
EH\RQG� UHDVRQDEOH�GRXEW´��� 7KXV�VHHQ�� WKH�SUHVXPSWLRQ�FDQ�JR�VRPH�
ZD\� LQ� EDODQFLQJ� WKH� SRZHU� EHWZHHQ� WKH� SDUWLHV�� $OWKRXJK� WKH�
3URVHFXWLRQ�ZLOO�DOZD\V�UHWDLQ�WKH�DGYDQWDJH��DV�ORQJ�DV�WKH�OHJDO�V\VWHP�
UHVSHFWV�WKH�SUHVXPSWLRQ�DQG�FRQWLQXHV�WR�GHPDQG�WKDW�WKH�3URVHFXWLRQ�
SURYH�LWV�FDVH�EH\RQG�D�UHDVRQDEOH�GRXEW��WKHUH�ZLOO�QDWXUDOO\�EH�UHVXOWV�
ZKLFK�KDYH�WKH�HIIHFW�RI�JLYLQJ�WKH�DFFXVHG�VRPH�DGYDQWDJHV�

9� 3RVVLEOH�/HJDO�5HIRUPV

�� :LWK�WKHVH�FRQFHUQV�DGGUHVVHG��WKHUH�QRQHWKHOHVV�QHHGV�WR�EH�
VHYHUDO� UHIRUPV� WR� WKH� ODZ� VR� DV� WR� JLYH� WKH� SUHVXPSWLRQ� JUHDWHU�
FRKHUHQFH��7KLV�HVVD\�GHDOV�ZLWK�WKUHH�SRWHQWLDO�H[DPSOHV�

$� 5HFDOLEUDWLRQ�RI 5XOHV�WKDW 5HYHUVH WKH %XUGHQ�RI�3URRI

�� 7R�VWDUW�RII�� WKH�SUHVXPSWLRQ�RI�SUREDWLYH� LQQRFHQFH� LV�JLYHQ�
HIIHFW� WR�ZLWK�-D\DVHQD�Y�5��³-D\DVHQD´��� LQWHUSUHWLQJ�DOO�EXUGHQV�RI�
SURRI� LPSRVHG� E\� WKH� ($� DV� SHUVXDVLYH� �RU� OHJDO�� EXUGHQV�� WKHUHE\�
SODFLQJ�WKH�EXUGHQ�RI�SURYLQJ�SUREDWLYH�JXLOW�RQ�WKH�3URVHFXWLRQ�

�� 7KH�HYLGHQFH�KDG�WR�EH�RI�WZR�NLQGV���D��LI�DGPLVVLEOH��UHDVRQDEO\�UHJDUGHG�DV�FUHGLEOH�
DQG� UHOHYDQW� WR� WKH�JXLOW� DQG� LQQRFHQFH� RI� WKH� DFFXVHG�� �E�� LI� LQDGPLVVLEOH� ZRXOG�
SURYLGH�D�UHDO�FKDQFH�RI�SXUVXLQJ�D�OLQH�RI�LQTXLU\�WKDW�OHG�WR�W\SH��D��HYLGHQFH��VHH�
0XKDPPDG�ELQ�.DGDU�Y�33�>����@���6/5������ >���@�

�� 0XKDPPDG�ELQ�.DGDU�Y�33�>����@���6/5������ >���@�
�� 0XKDPPDG�ELQ�.DGDU�Y�33�>����@���6/5�������>���@�
�� -D\DVHQD�Y�5�>����@�$&�����
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�� <HW�� WKH�($�FRQWDLQV�H[FHSWLRQV� WR� WKLV�DQG� WKHVH�H[FHSWLRQV�
PD\�³FULSSOH�WKH�SURWHFWLRQ�RIIHUHG�E\�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH´���

)RU� H[DPSOH�� V� ����($�SODFHV� WKH�EXUGHQ�RI�SURRI�RQ� WKH�DFFXVHG� WR�
SURYH� DQ\� IDFW� ZLWKLQ� KLV� NQRZOHGJH��:LWK� WKH� -D\VHQD UXOH� WKDW� DOO�
EXUGHQV�LQ�WKH�($�DUH�SHUVXDVLYH�EXUGHQV��LW�GHWUDFWV�IURP�WKH�SURWHFWLRQ�
WKDW� WKH� SUHVXPSWLRQ�RI�SUREDWLYH� LQQRFHQFH� RXJKW� WR� SURYLGH� IRU� WKH�
DFFXVHG��7R�WKDW�HQG��WR�SURYLGH�WKH�SUHVXPSWLRQ�ZLWK�PRUH�FRKHUHQFH��
3URIHVVRU� +RU¶V� SURSRVDO� LV� LOOXPLQDWLQJ�� VKRXOG� 3DUOLDPHQW� ZLVK� WR�
GHURJDWH�IURP�WKH�SUHVXPSWLRQ�E\�UHYHUVLQJ�WKH�EXUGHQ�RI�SURRI��LW�RXJKW�
WR� GR� VR� H[SOLFLWO\� LQ� WKH� UHOHYDQW� OHJLVODWLRQ� �� 7KLV� LV� WR� SURYLGH�
DVVXUDQFH� WKDW� LW� KDV� GLUHFWHG� LWV�PLQG� WR� WKH�PDWWHU��� $GRSWLQJ� 3URI�
+RU¶V SURSRVHG�UHIRUP�ZLOO�GR�ZHOO�LQ�HQVXULQJ�WKDW�WKH�3URVHFXWLRQ�LV�
QRW�XQGXO\�LQFRQYHQLHQFHG�LQ�LWV WDVN�RI�DGPLQLVWHULQJ�MXVWLFH��ZKLOH�DOVR�
HQVXULQJ�WKDW�DQ\�GHURJDWLRQV�IURP�WKH�SUHVXPSWLRQ�LV�SURSHUO\�WKRXJKW�
RXW�DQG�LPSOHPHQWHG�ZLWKRXW�FRPSURPLVLQJ�RQ�SUHYHQWLRQ�RI�ZURQJIXO�
FRQYLFWLRQV�

%� 5HWKLQNLQJ�WKH 3UHVXPSWLRQ�RI 7UDIILFNLQJ�,Q�7KH�0'$

�� 'XH�WR�6LQJDSRUH¶V�KDUVK�VWDQFH�WRZDUGV�GUXJ�UHODWHG�RIIHQFHV��
WKHUH�DUH�VHYHUDO�SUHVXPSWLRQV�LQ�WKH�0'$�LQ�WKH�3URVHFXWLRQ¶V�IDYRXU��
IRXQG� LQ� VV� ��� DQG����0'$��� :KLOH� WKHVH� SUHVXPSWLRQV� DUH� XVXDOO\�
MXVWLILHG�E\�WKH�VHYHULW\�RI�GUXJ�DEXVH�LQ�6LQJDSRUH¶V�VRFLHW\�DQG�WKXV�
SURYLGH�D�JUHDWHU�QHHG�IRU�FRQYLFWLRQ��WKHVH�SUHVXPSWLRQV�GR�QRW�VLW�ZHOO�
ZLWK� D� SUHVXPSWLRQ� RI� LQQRFHQFH�� VLQFH� WKH\� HDVH� WKH� EXUGHQ� RQ� WKH�
3URVHFXWLRQ�DQG�DOVR�UHDOORFDWH�WKH�EXUGHQ�WR�WKH�DFFXVHG�

�� 7KH�PRVW� WURXEOLQJ�RI� WKH�SUHVXPSWLRQV� LV� WKDW� IRXQG� LQ�V����
0'$��ZKLFK�SURYLGHV� WKDW�ZKHUH�DQ�DFFXVHG� LV� IRXQG�ZLWK�EH\RQG�D�
FHUWDLQ� ZHLJKW� RI� VSHFLILHG� GUXJV�� WKH� DFFXVHG� LV� WKHQ� SUHVXPHG� WR�

�� &KHQ�6L\XDQ�� ³$�3UHOLPLQDU\�6XUYH\�RI� WKH�5LJKW� WR�3UHVXPSWLRQ�RI� ,QQRFHQFH� LQ�
6LQJDSRUH´��������/$:$6,$�-RXUQDO��������

�� &KDQ�:LQJ�&KHRQJ��6WDQOH\�<HR�	�0LFKDHO�+RU��&ULPLQDO�/DZ�IRU�WKH���VW�&HQWXU\��
$�0RGHO &RGH�IRU�6LQJDSRUH �$FDGHP\�3XEOLVKLQJ���������>�����@�

�� &KDQ�:LQJ�&KHRQJ��6WDQOH\�<HR�	�0LFKDHO�+RU��&ULPLQDO�/DZ�IRU�WKH���VW�&HQWXU\��
$�0RGHO�&RGH�IRU�6LQJDSRUH �$FDGHP\�3XEOLVKLQJ���������>�����@�

�� 6HFWLRQ����SURYLGHV�WKDW�DQ\RQH�SURYHQ�WR�KDYH�FHUWDLQ�NLQGV�RI�GUXJV�DERYH�D�FHUWDLQ�
DPRXQW� LV� SUHVXPHG� WR� KDYH� WKRVH� GUXJV� LQ� KLV� SRVVHVVLRQ� IRU� WKH� SXUSRVHV� RI�
WUDIILFNLQJ��6HFWLRQ����SURYLGHV�WKDW�DQ\RQH�SURYHQ�WR KDYH�SRVVHVVLRQ�RI�DQ\WKLQJ�
FRQWDLQLQJ�D�FRQWUROOHG�GUXJ�LV�SUHVXPHG�WR�EH�LQ�SRVVHVVLRQ�RI�WKDW�GUXJ�DQG�NQRZQ�
WKH�QDWXUH�RI�WKH�GUXJ�
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SRVVHVV�WKH�UHOHYDQW�GUXJV�IRU�WKH�SXUSRVHV�RI�WUDIILFNLQJ��� 7KLV�LV�PRUH�
VHULRXV�WKDQ�D�PHUH�SUHVXPSWLRQ�RI�NQRZOHGJH��DV�WKH�SUHVXPSWLRQ�RI�
WUDIILFNLQJ�LV�D�SUHVXPSWLRQ�RI�DQ�HQWLUH�RIIHQFH�XQGHU�V���0'$��ZKHUHDV�
WKH�SUHVXPSWLRQ�RI�NQRZOHGJH�LV�RQO\�D�SUHVXPSWLRQ�RI�DQ�HOHPHQW RI�
WKH�UHOHYDQW�GUXJ�UHODWHG�RIIHQFH��L�H�� NQRZOHGJH�RI�WKH�GUXJ¶V�QDWXUH���
7KH� SUHVXPSWLRQ� RI� WUDIILFNLQJ� LV� DOVR� IDU� PRUH� VHULRXV� WKDQ� WKH�
SUHVXPSWLRQ�RI�SRVVHVVLRQ��DV�WKH�RIIHQFH�RI�SRVVHVVLRQ�XQGHU�V���0'$�
GRHV�QRW�FDUU\�WKH�PDQGDWRU\�GHDWK�SHQDOW\�

�� 7KHUHIRUH��LQ�RUGHU�WR�UHFRJQLVH�WKH�QHHG�IRU�WKH�SUHVXPSWLRQV�
DQG�VLPXOWDQHRXVO\�JLYH JUHDWHU�HIIHFW�WR�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH��
LW�LV�WKH�YLHZ�RI�WKLV�DXWKRU�WKDW�WKH�SUHVXPSWLRQ�RI�WUDIILFNLQJ�UHTXLUHV�
VRPH�UHFRQVLGHUDWLRQ��$UJXDEO\��WKH�SUHVXPSWLRQ�RI�WUDIILFNLQJ�LV�QRW�DV�
MXVWLILDEOH�DV�WKH�SUHVXPSWLRQ�RI�NQRZOHGJH�DQG�RU�SRVVHVVLRQ��JLYHQ�WKH�
IRUPHU¶V� FRPSOHWH� QDWXUH� DQG� KHDYLHU� FRQVHTXHQFHV� IROORZLQJ� D�
FRQYLFWLRQ� RQ� WKDW� JURXQG�� 7R� WKDW� HQG�� LI� LW� LV� LQFXPEHQW� IRU� WKH�
3URVHFXWLRQ�WR�SURYH�WKDW�WKH�DFFXVHG�KDG�WKH�GUXJV�WR�WUDIILF�IROORZLQJ�
WKH�SUHVXPSWLRQ�RI�LQQRFHQFH��WKHQ�WKH�3URVHFXWLRQ�RXJKW�WR�EHDU�WKH�IXOO�
EXUGHQ�LQ�SURYLQJ�WKH�RIIHQFH��LQWHQWLRQ�WR�WUDIILF�LQFOXGHG�

&� 5HFRQFHSWXDOLVLQJ�WKH 3ULYLOHJH�$JDLQVW�6HOI�,QFULPLQDWLRQ�
DV�D 5LJKW

�� )LQDOO\��6LQJDSRUH�GRHV�QRW�UHFRJQLVH�WKH�SULYLOHJH�DJDLQVW�VHOI�
LQFULPLQDWLRQ�DV�D� ULJKW��EXW�FRQVLGHUV� LW�DV�DQRWKHU�HYLGHQWLDU\�UXOH���

7KH� FORVHVW� 6LQJDSRUH� KDV� WR� VXFK� D� ULJKW� LV� IRXQG� LQ� V� ������ RI� WKH�
&ULPLQDO�3URFHGXUH�&RGH��³&3&´���<HW�HYHQ�XQGHU�WKDW�UXOH��WKHUH�LV�QR�
QHHG�WR�H[SUHVVO\�LQIRUP�WKH�DFFXVHG�RI�WKLV�ULJKW��� 3HUKDSV�LW� LV� WLPH�
QRZ� WR� UHFRQFHLYH� LW� DV� D� SURFHGXUDO� ULJKW RI� WKH� VDPH� NLQG� DV� WKH�
SUHVXPSWLRQ�RI�LQQRFHQFH��WKH�VDPH�NLQG�WKDW�LQFOXGHV�D�FRUUHVSRQGLQJ�
ULJKW�IRU�WKH�DFFXVHG�WR�EH�LQIRUPHG�%DUULQJ�D�IHZ�H[FHSWLRQV��� HYHU\�
DFFXVHG�SHUVRQ�RXJKW�WR�KDYH�D�ULJKW�DJDLQVW VHOI�LQFULPLQDWLRQ��VLQFH�LW�
ZRXOG�KHOS�SURWHFW� WKH�DFFXVHG�IURP�LQFULPLQDWLQJ�KLPVHOI��JLYHQ�WKDW�
KH� FDQ� EH� ODZIXOO\� GHQLHG� DFFHVV� WR� FRXQVHO� GXULQJ� WKH� ILUVW�

�� &KHQ�6L\XDQ�	�/LRQHO�/HR��7KH�/DZ�RI�(YLGHQFH�LQ�6LQJDSRUH��6ZHHW�	�0D[ZHOO��
�QG�(G�������������

�� 33�Y�0D]ODQ�ELQ�0DLGXQ�>����@���6/5�5�������>��@ ± >��@�
�� 33�Y�0D]ODQ�ELQ�0DLGXQ�>����@���6/5�5�������>��@�
�� $Q�H[DPSOH�ZRXOG�EH�RIIHQFHV�XQGHU� WKH�3UHYHQWLRQ�RI�&RUUXSWLRQ�$FW� �&DS������

�����5HY�(G��



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

LQYHVWLJDWLRQV��7KLV�PLJKW�JR�VRPH�ZD\�LQ�EXWWUHVVLQJ�WKH�SUHVXPSWLRQ�
RI�LQQRFHQFH�LQ�LWV�ELG�WR�SURWHFW�WKH�DFFXVHG�

9,� &RQFOXVLRQ

�� ,Q�FORVLQJ��WKH�SUHVXPSWLRQ�RI�LQQRFHQFH�KDV�QRW�HQMR\HG�PXFK�
FODULW\�DV�WR�LWV�GHILQLWLRQ�DQG�WKLV�KDV�UHVXOWHG�LQ�FRQIXVLRQ�DV�WR�LWV�VFRSH��
PHDQLQJ� DQG� DSSOLFDWLRQ�� 7KLV� HVVD\� KDV� VRXJKW� WR� FRQWULEXWH� WR� WKH�
GHEDWH� E\� SURSRVLQJ� D� WKHRU\� RI� LQQRFHQFH�� DQG� WKHUHIRUH� WKH�
SUHVXPSWLRQ� RI� LQQRFHQFH�� DV� SUREDWRU\� �RU� OHJDO�� LQ� QDWXUH�� 7R�
UHFDSLWXODWH��WKH�SUHVXPSWLRQ�GHPDQGV�WKDW�WKH�MXGJH�SUHVXPH�WKDW�WKH�
DFFXVHG¶V�SUREDWLYH�JXLOW�LV�QRW�\HW�SURYHQ��E\�HPSW\LQJ�KLPVHOI�RI�DOO
DQG� DQ\� SUHVXSSRVLWLRQV� DQG� DSSO\LQJ� D� ULJRURXV� H[DPLQDWLRQ� RI� WKH�
3URVHFXWLRQ¶V� HYLGHQFH� WR� HQVXUH� WKDW� WKH� FDVH�PLQLPDOO\� UHDFKHV� WKH�
UHTXLUHG�VWDQGDUG�RI�SURRI�

�� ,W�KDV�EHHQ�DUJXHG�WKDW�D�SUREDWRU\�WKHRU\�RI�LQQRFHQFH�EHWWHU�
UHIOHFWV�WKH�QDWXUH�RI�6LQJDSRUH¶V�FULPLQDO�SURFHVV�DV�ZHOO�DV�WKH�ODUJHU�
IDEULF�RI�WKH�ODZ��$�SUREDWRU\�WKHRU\�RI�WKH�SUHVXPSWLRQ�DOVR�FRPSRUWV�
EHWWHU� ZLWK� WKH� UHDOLW\� RI� DGMXGLFDWLRQ� LQ� GHILQLQJ� PRUH� FOHDUO\� WKH�
FRQWHQW�RI�WKH�SUHVXPSWLRQ�DQG�UHFRJQLVLQJ�WKH�WUXH�HSLVWHPLF�VWDWH�RI�
HYHU\� FRXUW� KHDULQJ� D� WULDO�� +RZHYHU�� D� SUREDWRU\� WKHRU\� QHFHVVDULO\�
OHDGV� WR� WKH� FRQFOXVLRQ� WKDW� WKH� SUHVXPSWLRQ� FDQQRW� ORJLFDOO\� DSSO\�
DQ\ZKHUH�EH\RQG�WKH�FULPLQDO�WULDO��:KLOH�VXFK�DQ�DSSURDFK�ZRXOG�UDLVH�
FHUWDLQ� FRQFHUQV� UHJDUGLQJ� WKH� SURWHFWLRQ� RI� DFFXVHG� SHUVRQV�� VXFK�
FRQFHUQV� FDQ�EH�GHDOW�ZLWK�E\� HQVXULQJ� WKDW� WKH� RWKHU�PHFKDQLVPV� LQ�
SODFH�DUH�UREXVW�HQRXJK�WR�SURYLGH�VXIILFLHQW�SURWHFWLRQ�IURP�ZURQJIXO�
FRQYLFWLRQ��DQG�E\�UHIRUPLQJ�WKH�ODZ�LQ�FHUWDLQ�WURXEOLQJ�DUHDV�WR�JLYH�
JUHDWHU�FRKHUHQFH�WR�WKH SUHVXPSWLRQ��

�� 7R�WKDW�HQG��LW�PD\�EH�WLPH�IRU�ODZPDNHUV�WR�SURYLGH�JUHDWHU�
FODULW\�WR�WKH�SUHVXPSWLRQ�E\�GHILQLWLYHO\�VWDWLQJ�D�WKHRU\�RI�LQQRFHQFH�
DQG�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH��7KLV�HVVD\�KDV�VRXJKW WR�SURYLGH�D�
SUHOLPLQDU\� VXJJHVWLRQ� WKDW� FRXOG� OHDG� WR� IXUWKHU� DQG� ULFKHU�GLVFRXUVH�
RYHU� D� SULQFLSOH� VR� FUXFLDO�� \HW� VR� WDNHQ� IRU� JUDQWHG�� ,W� LV�� EH\RQG�
UHDVRQDEOH�GRXEW��WLPH�WR�UHORRN�WKH�SUHVXPSWLRQ�DQG�FRQVLGHU�LW�IRU�DOO�
LWV� LPSRUW� DQG� VLJQLILFDQFH�� IRU� LW� LV� WKDW� RQH� JROGHQ� WKUHDG� WKDW�PXVW�
DOZD\V�EH�VHHQ�LQ�RXU�FULPLQDO�MXVWLFH�V\VWHP�
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