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(OHFWLRQV�GXULQJ &29,'�����
:HOFRPH�&ODULILFDWLRQV��8QDQVZHUHG�4XHVWLRQV
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&DVH�&RPPHQW��'DQLHO�'H�&RVWD�$XJXVWLQ�Y�$WWRUQH\�*HQHUDO
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&RXUW�RI�$SSHDO�RI�6LQJDSRUH
6XQGDUHVK�0HQRQ�&-��$QGUHZ�3KDQJ�-$��-XGLWK�3UDNDVK�-$
���-XQH�����

-RHO )81�:HL�;XDQ

&ODVV�RI�������//%��%%0���6FKRRO�RI�/DZ��/HH�.RQJ�&KLDQ�6FKRRO�RI�
%XVLQHVV��6LQJDSRUH�0DQDJHPHQW�8QLYHUVLW\

,� ,QWURGXFWLRQ�

� 2Q���WK -XO\�������6LQJDSRUH�KHOG�LWV�3DUOLDPHQWDU\�(OHFWLRQV��
ZKLOH� LQ� WKH�PLGVW� RI� WKH� &29,'���� SDQGHPLF�� (OHFWLRQV� KDYH� EHHQ�
VLPLODUO\�KHOG�HOVHZKHUH�GXULQJ� WKLV�SDQGHPLF��DQG�VXIILFH� WR�VD\� WKDW�
WKH� SDQGHPLF�� DQG� LWV� UHVXOWLQJ� LPSOLFDWLRQV�� KDYH� UDLVHG� YDULRXV�
LQWHUHVWLQJ�OHJDO�TXHVWLRQV�LQ�VRPH�RI�WKHVH�MXULVGLFWLRQV�� 7R�WKDW�HQG��D�
ZLGH�UDQJH�RI�UHJXODWLRQV�DQG�UXOHV�SHUWDLQLQJ�WR�HOHFWLRQV�KDYH�DOVR�EHHQ�
SDVVHG�LQ�UHVSRQVH�WR�WKH�&29,'����SDQGHPLF��,Q�VRPH� MXULVGLFWLRQV��
VXFK�DV�FHUWDLQ�VWDWHV LQ WKH�8QLWHG�6WDWHV��YRWLQJ�E\�PDLO�ZDV�DOORZHG
ZLWK�QR�H[FXVH�UHTXLUHG��VR�DV�WR�SUHYHQW�WKH�IXUWKHU�VSUHDG�RI�&29,'�
��� YLD� WKH� SROOLQJ� VWDWLRQV� � ,Q� RWKHUV�� ORFNGRZQ� UHVWULFWLRQV� ZHUH�
FRPSOHWHO\�HDVHG�WR�IDFLOLWDWH�YRWLQJ��WR�WKH�H[WHQW�WKDW�VRPH�YRWHUV�ZHUH�
DOVR DOORZHG�WR�FKRRVH�ZKHWKHU�WR�ZHDU�SURWHFWLYH�GHYLFHV�RU�QRW��H�J��
JORYHV�DQG�PDVNV���

 ,�ZRXOG�OLNH�WR�H[SUHVV�P\�JUDWLWXGH�WR�3URIHVVRU�%HQMDPLQ�-RVKXD�2QJ��ZKR�SURYLGHG�
LQYDOXDEOH�JXLGDQFH�DQG�LQVSLUDWLRQ�LQ�SXUVXLQJ�P\�LQWHUHVW�LQ�&RQVWLWXWLRQDO�/DZ��,�
DOVR�H[SUHVV�P\�JUDWLWXGH�WR�WKH�HGLWRUV�DQG�UHYLHZHU�IRU�WKHLU�LQVLJKWIXO�DQG�KHOSIXO�
FRPPHQWV��$OO�HUURUV�UHPDLQ�P\�RZQ�

� 6HH��H�J���3HRSOH�)LUVW�RI�$ODEDPD�Y��0HUULOO��������:/���������7H[DV�'HPRFUDWLF�
3DUW\�Y�$EERWW �����������)���G�����

� 6HH�H�J���0DVVDFKXVHWWV� $Q�$FW�5HODWLYH�WR�9RWLQJ�2SWLRQV�LQ�5HVSRQVH�WR�&29,'�
����&DS�����RI�������

� 6HH��H�J���6HUELD��³6HUELD�KROGV�SDUOLDPHQWDU\�HOHFWLRQV�DPLGVW�&29,'����ULVN´�����
-XQH� ������ �KWWS���ZZZ�[LQKXDQHW�FRP�HQJOLVK������������FB����������KWP!�
�DFFHVVHG���-XO\ �������)RU�DQ�RYHUYLHZ�RI�WKH�LPSDFW�RI�WKH�&29,'����SDQGHPLF�RQ�



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

� $� PLGGOH� JURXQG� ZDV� VWUXFN� LQ� 6LQJDSRUH¶V� DSSURDFK� WR�
HOHFWLRQV��:KLOH�YRWLQJ�E\�PDLO�ZDV� VWLOO� QRW� DOORZHG��PHDVXUHV�ZHUH�
WDNHQ� SXUVXDQW� WR� WKH� 3DUOLDPHQWDU\� (OHFWLRQV� �&29,'���� 6SHFLDO�
$UUDQJHPHQWV�� $FW� �³3(�&���$´� � WR� HQVXUH� WKDW� WKH� HQWLUH� YRWLQJ�
SURFHVV�ZRXOG�EH�VDIH�IRU�YRWHUV��)RU�LQVWDQFH��VHSDUDWH�YRWLQJ�SURFHVVHV�
ZHUH� LQVWLWXWHG� IRU� SHUVRQV� ZKR� ZHUH� VHUYLQJ� PDQGDWRU\� VWD\�KRPH�
QRWLFHV��WR�HQVXUH�WKH�VDIHW\�RI�WKH�ZLGHU�FRPPXQLW\�� +RZHYHU��FHUWDLQ�
JURXSV�� VXFK� DV� &29,'���� SDWLHQWV� DQG� SHUVRQV� WKDW� ZHUH� XQGHU�
TXDUDQWLQH�RUGHUV��ZHUH�QRW�DOORZHG�WR�YRWH�� ,Q�DGGLWLRQ��WKHUH�KDYH�EHHQ�
FRQFHUQV�UDLVHG� LQ�3DUOLDPHQW� WKDW�RYHUVHDV�YRWHUV�PLJKW�EH�XQDEOH� WR�
YRWH� EHFDXVH� RI� YDULRXV� ORFNGRZQ� PHDVXUHV� DQG� WUDYHO� UHVWULFWLRQV� �

WKHUHE\�SUHYHQWLQJ�WKHP�IURP�YRWLQJ�LQ�RQH�RI�WKH�WHQ�RYHUVHDV�SROOLQJ�
VWDWLRQV�ZRUOGZLGH�� 7KLV� UDLVHG�TXHVWLRQV�DV� WR�ZKHWKHU�VXFK�HOHFWLRQ�
PHDVXUHV�ZRXOG�WKUHDWHQ�³WKH�LQWHJULW\�RI�RXU�GHPRFUDF\�E\�WDNLQJ�DZD\�
WKH�YRWLQJ�ULJKWV�RI�FLWL]HQV´��

� 7KH�&29,'����SDQGHPLF�DQG�WKH�UHVXOWLQJ�PHDVXUHV�WDNHQ�VHW�
WKH�IDFWXDO�EDFNGURS�IRU�WKH�UHFHQW�&RXUW�RI�$SSHDO�FDVH�RI�'DQLHO�'H�
&RVWD�$XJXVWLQ�Y�$WWRUQH\�*HQHUDO �³'DQLHO�'H�&RVWD´���� 7KHUH�� WKH
DSSOLFDQW��'H�&RVWD��VRXJKW�D�SURKLELWRU\�RUGHU�WR�SUHYHQW�WKH�5HWXUQLQJ�
2IILFHU� IURP�KROGLQJ� DQ\� HOHFWLRQV� XQGHU� V� ����� RI� WKH� 3DUOLDPHQWDU\�
(OHFWLRQV�$FW��7KH�FODLP�ZDV�GLVPLVVHG�E\�WKH�+LJK�&RXUW��ZKLFK�GLG�
QRW� KDQG� GRZQ� D� ZULWWHQ� MXGJPHQW��� 2Q� DSSHDO� WKH� FODLP� WRR�� ZDV�
VLPLODUO\�GLVPLVVHG��1HYHUWKHOHVV�� WKHUH�ZHUH�VHYHUDO� LPSRUWDQW�SRLQWV�
RI� ODZ� ZKLFK� WKH� &RXUW� RI� $SSHDO� HODERUDWHG� XSRQ� LQ� UHDFKLQJ� LWV�
GHFLVLRQ�� 7KLV� HVVD\� ZLOO� FRPPHQW� RQ� WKH� LVVXHV� UDLVHG�� ILUVW�� WKH�
MXVWLFLDELOLW\� RI� WKH� GHFLVLRQ� WR GLVVROYH� 3DUOLDPHQW�� VHFRQG�� WKH�

HOHFWLRQV�� VHH� ,QWHUQDWLRQDO� ,'($� ZHEVLWH� �KWWSV���ZZZ�LGHD�LQW�QHZV�PHGLD�PXOWL
PHGLD�UHSRUWV�JOREDO�RYHUYLHZ�FRYLG����LPSDFW�HOHFWLRQV!��DFFHVVHG����-XO\�������

� 3DUOLDPHQWDU\�(OHFWLRQV��&29,'����6SHFLDO�$UUDQJHPHQWV��$FW�
� 3DUOLDPHQWDU\�(OHFWLRQV��&29,'����6SHFLDO�$UUDQJHPHQWV��$FW�V�������DQG���
� 3DUOLDPHQWDU\�(OHFWLRQV��&29,'����6SHFLDO�$UUDQJHPHQWV��$FW�V���
� 6LQJDSRUH�3DUOLDPHQWDU\�'HEDWHV��2IILFLDO�5HSRUW����0D\������ YRO�����$QWKHD�2QJ��

103��
� (OHFWLRQV�'HSDUWPHQW�6LQJDSRUH�ZHEVLWH��KWWSV���ZZZ�HOG�JRY�VJ�YRWHUVBRSV�KWPO!�

�DFFHVVHG����-XO\�������
� 6LQJDSRUH�3DUOLDPHQWDU\�'HEDWHV��2IILFLDO�5HSRUW����0D\�������YRO�����$QWKHD�2QJ��
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�� >����@�6*&$�����
�� &KDUPDLQH�1J��³&RXUW�GLVPLVVHV�FKDOOHQJH�WR�VWRS�SROOV�IURP�EHLQJ�KHOG�QRZ´��7KH�

6WUDLWV� 7LPHV �KWWSV���ZZZ�VLQJDSRUHODZZDWFK�VJ�+HDGOLQHV�&RXUW�GLVPLVVHV�
FKDOOHQJH�WR�VWRS�SROOV�IURP�EHLQJ�KHOG�QRZ!��DFFHVVHG����-XO\�������



(OHFWLRQV�GXULQJ &29,'�����
:HOFRPH�&ODULILFDWLRQV��8QDQVZHUHG�4XHVWLRQV

��

H[LVWHQFH�RI�LPSOLHG�FRQVWLWXWLRQDO�ULJKWV��DQG�WKLUG��ORFXV�VWDQGL�WR�EULQJ�
MXGLFLDO�UHYLHZ�SURFHHGLQJV�

,,� &KDOOHQJLQJ� WKH� 'LVVROXWLRQ� RI� 3DUOLDPHQW� DQG� LWV� 1RQ�
-XVWLFLDELOLW\

� ,Q�'DQLHO�'H�&RVWD��WKH�DSSHOODQW�VRXJKW�WR�UHVWUDLQ�WKH�KROGLQJ�
RI�WKH�HOHFWLRQ��EXW�GLG�QRW�FRQWHVW�WKH GHFLVLRQ�WR�GLVVROYH�3DUOLDPHQW���

$V�D�SUHOLPLQDU\�SRLQW��WKH�FRXUW�KDG�VRPH�GLIILFXOW\�ZLWK�WKLV�SRVLWLRQ��
7KH�VWDUWLQJ�SRLQW�RI�WKH�IROORZLQJ�DQDO\VLV�EHJLQV�ZLWK�$UWLFOH����RI�WKH�
&RQVWLWXWLRQ� ZKLFK�SURYLGHV�

³7KHUH�VKDOO�EH�D�JHQHUDO�HOHFWLRQ�DW�VXFK�WLPH��ZLWKLQ���PRQWKV�DIWHU�
HYHU\� GLVVROXWLRQ� RI� 3DUOLDPHQW�� DV� WKH� 3UHVLGHQW� VKDOO�� E\�
3URFODPDWLRQ�LQ�WKH�*D]HWWH��DSSRLQW�´

7KLV� SURYLVLRQ� VKRXOG� EH� UHDG� WRJHWKHU� ZLWK� $UWLFOH� ������ RI� WKH�
&RQVWLWXWLRQ�� ZKLFK� HQWDLOV� WKDW� WKH� 3UHVLGHQW� LV� REOLJHG� WR� GLVVROYH�
3DUOLDPHQW�RQFH�WKH�3ULPH�0LQLVWHU��ZKR�FRPPDQGV�WKH�FRQILGHQFH�RI�
WKH�PDMRULW\�RI�3DUOLDPHQW��DGYLVHV�WKH�3UHVLGHQW�WR�GR�VR���

� ,Q RELWHU�� WKH�FRXUW�VXJJHVWHG�WKDW� WKH�QHFHVVDU\�FRQVHTXHQFH�
�HOHFWLRQV�� FRXOG� QRW� EH� UHVWUDLQHG� ZLWKRXW� ILUVW� UHVWUDLQLQJ� WKH� HYHQW�
WULJJHULQJ�WKDW�FRQVHTXHQFH��L�H���WKH�GLVVROXWLRQ�RI�3DUOLDPHQW���� ,Q�WKLV�
UHJDUG��WKH�DSSHOODQW�QRWHG�WKDW�KH�ZDV�³QRW�LQ�D�SRVLWLRQ�WR�FKDOOHQJH´�
WKH�IDFW�RI�3DUOLDPHQW¶V�GLVVROXWLRQ��WR�ZKLFK�WKH�FRXUW�UHPDUNHG�WKDW�LW�
WKRXJKW� WKDW� ³WKDW� >ZDV@� FRUUHFW´��� +RZHYHU�� GXH� WR� WKH� FRQVLGHUDEO\�
YDJXH� WHUPV�XVHG�E\� WKH�&RXUW�RI�$SSHDO�� LW� LV�XQFOHDU�DV� WR�ZKDW� WKH�
FRXUW¶V�SRVLWLRQ�ZDV�RQ�WKH�MXVWLFLDELOLW\�RI�WKH�GLVVROXWLRQ�RI�3DUOLDPHQW�
DQG�ZKHWKHU�LW�ZRXOG�EH�RSHQ�WR�UHYLHZ�LQ�DSSURSULDWH�FLUFXPVWDQFHV�

� 7KH� WUDGLWLRQDO� FRPPRQ� ODZ� SRVLWLRQ� LV� WKDW� 3DUOLDPHQW¶V�
GLVVROXWLRQ� LV�QRW� MXVWLFLDEOH��� +RZHYHU��DV�IDPRXVO\ LQGLFDWHG�E\� WKH�
FRXUW�LQ�&KQJ�6XDQ�7]H�Y�0LQLVWHU�IRU�+RPH�$IIDLUV��� DOO�SRZHU�KDV�OHJDO�
OLPLWV�� 7KDW� QHFHVVDULO\� LQFOXGHV� WKH� SRZHU� H[HUFLVHG� E\� WKH� 3ULPH�
0LQLVWHU� WR�GLVVROYH�3DUOLDPHQW��$V�VXFK�� WKH�FRXUWV�VKRXOG�EH�DEOH� WR�

�� >����@�6*&$�����>�@�
�� >����@�6*&$�����>�@�
�� >����@�6*&$�����>�@�
�� >����@�6*&$�����>�@�
�� &RXQFLO�RI�&LYLO�6HUYLFH�8QLRQV�Y�0LQLVWHU�IRU�WKH�&LYLO�6HUYLFH >����@�$&����������
�� &KQJ�6XDQ�7]H�Y�0LQLVWHU�IRU�+RPH�$IIDLUV�>����@���6/5�5�������>��@�
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��

H[DPLQH�DQ\�H[HUFLVH�RI�VXFK�GLVFUHWLRQDU\�SRZHU��,QGHHG��HYHQ�LI�D�FDVH�
DSSHDUV�SULPD�IDFLH WR�EH�QRQ�MXVWLFLDEOH��WKH�FRXUW�PD\�EH�DEOH�WR�LVRODWH�
D�SXUH�TXHVWLRQ�RI�ODZ��ZKLFK�WKH�FRXUW�PD\�WKHQ�VFUXWLQLVH���

� 5HFHQWO\�� WKH� 8.� 6XSUHPH� &RXUW�� LQ� 5� �0LOOHU�� Y� 3ULPH�
0LQLVWHU��³5��0LOOHU�´��� KDG� WKH�RSSRUWXQLW\� WR�FRQVLGHU� WKH� OLPLWV�RI�
WKH�SUHURJDWLYH�SRZHU WR�SURURJXH�WKH�3DUOLDPHQW�RI�WKH�8QLWHG�.LQJGRP��
:KLOH� WKH� FRXUW� UHFRJQLVHG� WKDW� LW� ZDV� SRVVLEOH� IRU� WKH� SRZHU� RI�
SURURJDWLRQ� WR� IDOO� ZLWKLQ� WKH� FDWHJRU\� RI� ³QRQ�MXVWLFLDEOH´� PDWWHUV�
�VLPLODU�WR�WKH�GLVVROXWLRQ�RI�3DUOLDPHQW���WKH�FRXUW�WKRXJKW�WKDW�WKH�LVVXH�
RI� QRQ�MXVWLFLDELOLW\� ZRXOG� RQO\� DULVH� ZKHUH� WKH� LVVXH� ZDV� SURSHUO\�
FKDUDFWHULVHG� DV� RQH� FRQFHUQLQJ� WKH� ODZIXOQHVV� RI� WKH� H[HUFLVH� RI� D�
SUHURJDWLYH� SRZHU� ZLWKLQ� LWV� ODZIXO� OLPLWV� �� +RZHYHU�� WKLV� LVVXH� RI�
MXVWLFLDELOLW\�ZRXOG�QRW�DULVH�LI�WKH�LVVXH�FRQFHUQHG�WKH�ODZIXO�OLPLWV�RI�
WKH�SRZHU�WKDW�ZDV�H[HUFLVHG��DQG�ZKHWKHU�WKH�XVH�RI�SRZHU�ZRXOG�EH�
SURSHUO\�UHFRJQLVHG�DV�WKH�XVDJH�RI�D�SUHURJDWLYH�SRZHU��L�H���ZKHWKHU�
WKH�DFWRU�KDG�WKH�SRZHU�WR�GR�ZKDW�LW�GLG����

� 7KXV��LW�LV�DUJXDEOH�WKDW�HYHQ�LI�WKH�3UHVLGHQW¶V�DFW�RI�GLVVROYLQJ�
3DUOLDPHQW LV�QRW�MXVWLFLDEOH��LW�GRHV�QRW�IROORZ�WKDW�WKH�3ULPH�0LQLVWHU¶V�
XVH�RI�KLV�RU�KHU�SRZHU�LQ�DGYLVLQJ�WKH�3UHVLGHQW�WR�GLVVROYH�3DUOLDPHQW�
LV�DOVR�QRW�MXVWLFLDEOH��,Q�IDFW��LQ�5��0LOOHU���WKH�ODFN�RI�DQ\�UHDVRQV�JLYHQ�
LQ�DGYLVLQJ�WKH�4XHHQ�WR�SURURJXH�3DUOLDPHQW�ZDV�D�FHQWUDO�IDFWRU�LQ�WKH�
6XSUHPH� &RXUW¶V� ILQGLQJ� WKDW� WKH� 3ULPH� 0LQLVWHU¶V� DGYLFH� ZDV�
XQODZIXO���

� 6LPLODUO\�� HYHQ� LI� D� FKDOOHQJH� WR� WKH� 5HWXUQLQJ� 2IILFHU¶V�
KROGLQJ� RI� HOHFWLRQV� QHFHVVDULO\� UHTXLUHV� D� FKDOOHQJH� WR� WKH� IDFW� RI�
3DUOLDPHQW¶V� GLVVROXWLRQ�� WKDW� PD\� QRW� EH� DQ� LQVXUPRXQWDEOH� KXUGOH��
XQOLNH�ZKDW�VHHPV�WR�KDYH�EHHQ�VXJJHVWHG�E\�WKH�DSSHOODQW�DQG�WKH�FRXUW�

�� /HH�+VLHQ�/RRQJ Y�5HYLHZ�3XEOLVKLQJ�>����@���6/5�5�������>��@�
�� 5HJLQD��0LOOHU��Y�3ULPH�0LQLVWHU��/RUG�$GYRFDWH�DQG�RWKHUV�LQWHUYHQLQJ���&KHUU\�DQG�

RWKHUV� Y� $GYRFDWH� *HQHUDO� IRU� 6FRWODQG� �/RUG� $GYRFDWH� DQG� RWKHUV� LQWHUYHQLQJ�
>����@�$&�����

�� 5HJLQD��0LOOHU��Y�3ULPH 0LQLVWHU��/RUG�$GYRFDWH�DQG�RWKHUV�LQWHUYHQLQJ���&KHUU\�DQG�
RWKHUV� Y� $GYRFDWH� *HQHUDO� IRU� 6FRWODQG� �/RUG� $GYRFDWH� DQG� RWKHUV� LQWHUYHQLQJ�
>����@�$&������>��@�

�� 5HJLQD��0LOOHU��Y�3ULPH�0LQLVWHU��/RUG�$GYRFDWH�DQG�RWKHUV�LQWHUYHQLQJ���&KHUU\�DQG�
RWKHUV� Y� $GYRFDWH� *HQHUDO� IRU� 6FRWODQG� �/RUG� $GYRFDWH� DQG� RWKHUV� LQWHUYHQLQJ�
>����@�$&������>��@�

�� 5HJLQD��0LOOHU��Y�3ULPH�0LQLVWHU��/RUG�$GYRFDWH�DQG�RWKHUV�LQWHUYHQLQJ���&KHUU\�DQG�
RWKHUV� Y� $GYRFDWH� *HQHUDO� IRU� 6FRWODQG� �/RUG� $GYRFDWH� DQG� RWKHUV� LQWHUYHQLQJ�
>����@�$&������>��@�
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LQ�'DQLHO� 'H� &RVWD�� 1RWDEO\� DV� WKLV� LVVXH� ZDV� QRW� FRQWHVWHG� E\� WKH�
DSSHOODQW��FRXSOHG�ZLWK�WKH�IDFW�WKDW�WKH�VWDWHPHQW�PDGH�E\�WKH�&RXUW�RI�
$SSHDO�RQ�WKLV�SRLQW�ZDV�RELWHU��SHUKDSV�WKH�UHPDUN�WKDW�WKH�DSSHOODQW�
ZDV�³FRUUHFW´�WR�QRW�FKDOOHQJH�WKH�IDFW�RI�3DUOLDPHQW¶V�GLVVROXWLRQ�ZLOO
KDYH�WR�EH�UHYLHZHG�DW�WKH�DSSURSULDWH�WLPH�

,,,� $�&RQVWLWXWLRQDO�5LJKW�WR 9RWH�DQG ,PSOLHG�5LJKWV

$� 7KH�5LJKW�WR 9RWH

�� ,Q� WKLV� FDVH�� WKH� DSSHOODQW� GLG� QRW� VHHN� WR� FKDOOHQJH� WKH�
FRQVWLWXWLRQDOLW\� RI� 3(�&���$�� ,QVWHDG�� WKH� PDLQ� LVVXH� ZDV� ZKHWKHU�
FRQGXFWLQJ�HOHFWLRQV�DW�WKH�PDWHULDO�WLPH�ZRXOG�GHSULYH�WKH�HOHFWRUDWH�RI�
D�IUHH�DQG�IDLU�HOHFWLRQ��� ,Q�GHWHUPLQLQJ�ZKHWKHU�WKHUH�ZDV�D�ULJKW�WR�D�
IUHH�DQG�IDLU�HOHFWLRQ��DQG�ZKHWKHU�WKLV�ULJKW�ZDV�YLRODWHG��WKH�FRXUW�ILUVW�
KDG�WR�GHDO�ZLWK�WKH�SUHFHGHQW�TXHVWLRQ�RI�ZKHWKHU�WKHUH�ZDV�D�ULJKW�WR�
YRWH�LQ�6LQJDSRUH��

�� 7KH�&RQVWLWXWLRQ�GRHV�QRW�SURYLGH�IRU�DQ�H[SOLFLW�ULJKW�WR�YRWH��
GHVSLWH�UHFRPPHQGDWLRQV�E\�WKH�&RQVWLWXWLRQDO�&RPPLVVLRQ�LQ��������

3ULRU� WR� WKH� FRXUW¶V� GHFLVLRQ� LQ�'DQLHO� 'H� &RVWD�� WKHUH� ZHUH� YDULRXV�
GHFLVLRQV�ZKLFK�GLVFXVVHG�WKH�ULJKW�WR�YRWH�LQ�6LQJDSRUH�ODZ��7KH�ILUVW�
WLPH�WKH�FRXUW�GHDOW�ZLWK�VXFK�DQ�DUJXPHQW�ZDV�WKH������FDVH�RI�7DZ�
&KHQJ�.RQJ� Y�33��� 7KHUH�� WKH�+LJK�&RXUW� FKDUDFWHULVHG� YRWLQJ� DV� D�
SULYLOHJH� LQVWHDG� RI� D� FRQVWLWXWLRQDO� ULJKW� �� +RZHYHU�� VXEVHTXHQW�
VWDWHPHQWV�PDGH�E\�WKH�WKHQ�0LQLVWHU�IRU�+RPH�$IIDLUV�DQG�WKH�0LQLVWHU�
IRU�/DZ�LQ������DQG������UHVSHFWLYHO\�VXJJHVWHG�WKDW�WKH�ULJKW�WR�YRWH�
ZDV�D�FRQVWLWXWLRQDO�ULJKW��� ,Q�������WKH�&RXUW�RI�$SSHDO��LQ�WKH�FDVH�RI�
<RQJ�9XL�.RQJ�Y�33 �³<RQJ�������´��UHIHUUHG�WR�WKH�0LQLVWHU�IRU�+RPH�
$IIDLUV¶�VWDWHPHQWV�LQ�������VXJJHVWLQJ�WKDW�WKHUH�PD\�EH�D�ULJKW�WR�YRWH�
DV� ³SDUW� RI� WKH� EDVLF� VWUXFWXUH� RI� WKH� &RQVWLWXWLRQ�´ �� +RZHYHU�� WKLV�
VWDWHPHQW�ZDV�PDGH�RELWHU DV�WKH�FDVH�GLG�QRW�GHDO�ZLWK�WKH�ULJKW�WR�YRWH�

�� >����@�6*&$�����>�@�
�� :HH�&KRQJ�-LQ��5HSRUW�RI�WKH�&RQVWLWXWLRQDO�&RPPLVVLRQ �*RYHUQPHQW�3XEOLFDWLRQV�

%XUHDX����������� ± ���
�� 7DZ�&KHQJ�.RQJ�Y�3XEOLF�3URVHFXWRU >����@���6/5�5�����
�� 7DZ�&KHQJ�.RQJ�Y�3XEOLF�3URVHFXWRU >����@���6/5�5������>��@�
�� 6LQJDSRUH�3DUOLDPHQWDU\�'HEDWHV��2IILFLDO�5HSRUW ����0DUFK�������YRO�����FRO������

�:RQJ�.DQ�6HQJ��0LQLVWHU� IRU�+RPH�$IIDLUV��� 6LQJDSRUH�3DUOLDPHQWDU\�'HEDWHV��
2IILFLDO�5HSRUW ����)HEUXDU\�������YRO�����FRO������ �.�6KDQPXJDP��0LQLVWHU� IRU�
/DZ��

�� <RQJ�9XL�.RQJ�Y�3XEOLF�3URVHFXWRU >����@���6/5�������³<RQJ ������´���>��@�
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�� :KDW�LV�FOHDU��WKHUHIRUH��IURP�WKHVH�VWDWHPHQWV�LV�WKDW�ZKLOH�WKH�
*RYHUQPHQW�DSSHDUV�WR�KDYH�DFFHSWHG�WKH�H[LVWHQFH�RI�D�FRQVWLWXWLRQDO�
ULJKW� WR� YRWH�� LW� KDV� QHYHU� EHHQ� H[SOLFLWO\� DFFHSWHG� E\� WKH� FRXUWV��
7KHUHIRUH��LW�ZDV�VLJQLILFDQW�WKDW�WKH &RXUW�RI�$SSHDO�FODULILHG�LQ�'DQLHO�
'H�&RVWD WKDW�WKH�ULJKW�WR�YRWH�LV�EHVW�XQGHUVWRRG�DV�³D�ULJKW�WKDW�LV�IRXQG�
LQ�WKH�&RQVWLWXWLRQ�HLWKHU�DV�D�PDWWHU�RI�FRQVWUXLQJ�LW�LQ�LWV�HQWLUHW\�RU�DV�
D�PDWWHU�RI�QHFHVVDU\�LPSOLFDWLRQ�LQ�WKH�OLJKW�RI�WKH�UHIHUHQFH�WR�HOHFWLRQV�
FRQWDLQHG�LQ�$UW����DQG�$UW�������´�� 7KH�H[SOLFLW�DFFHSWDQFH�RI�WKH�ULJKW�
WR�YRWH�DV�D�FRQVWLWXWLRQDO�ULJKW�LV�WR�EH�KLJKO\�ZHOFRPHG��$V�IDPRXVO\�
UHPDUNHG�E\�7KRPDV�3DLQH��YRWLQJ� LV�DQ� LQGLVSHQVDEOH�FRUQHUVWRQH�RI�
WKH� GHPRFUDWLF� SURFHVV�� DQG� DUJXDEO\� WKH� WUXH� DQG� RQO\� EDVLV� RI�
UHSUHVHQWDWLYH�JRYHUQPHQW��� %\�XQDPELJXRXVO\�HQXPHUDWLQJ� WKH�ULJKW�
WR�YRWH�DPRQJVW�WKH�FRQVWLWXWLRQDO�ULJKWV�SRVVHVVHG�E\�FLWL]HQV��WKH�FRXUW�
JDYH� JUHDWHU� DFNQRZOHGJHPHQW� DQG� OHJLWLPDF\� WRZDUGV� 6LQJDSRUH¶V�
V\VWHP�RI�UHSUHVHQWDWLYH�GHPRFUDF\�

%� 7KH�,PSOLFDWLRQ�RI�&RQVWLWXWLRQDO�5LJKWV

�� 1HYHUWKHOHVV��VRPH�WHHWKLQJ�LVVXHV�UHPDLQ��)RU�RQH��WKH�PHWKRG�
E\�ZKLFK�WKH�FRXUW�KDG�LPSOLHG�WKHVH�ULJKWV�ZDV�QRW�HOXFLGDWHG��7KXV��
ZKLOH�LW�LV�FOHDU�WKDW�FRQVWLWXWLRQDO�ULJKWV�PD\�EH�LPSOLHG��DQG�WKH�ULJKW�
WR�YRWH�LV�RQH�VXFK�ULJKW��LW�LV�XQFOHDU�ZKDW�VWDQGDUG�VKRXOG�EH�DSSOLHG�

�� ,Q� WKLV� UHJDUG��*ROGVZRUWK\�QRWHV� WKDW� WKHUH�DUH� WZR�SRVVLEOH�
VWDQGDUGV�WR�DSSO\�ZKHQ�LPSO\LQJ�FRQVWLWXWLRQDO�ULJKWV���D��WKH�VWDQGDUG�
RI�SUDFWLFDO�QHFHVVLW\��RU��E��WKH�VWDQGDUG�RI�GHWHUPLQDWLYH�QHFHVVLW\���

7KH�ORZHU�VWDQGDUG�RI�LPSOLFDWLRQ�LV�³SUDFWLFDO�QHFHVVLW\´��DV�XWLOLVHG�E\�
WKH� +LJK� &RXUW� RI� $XVWUDOLD� LQ� /DQJH� Y� $XVWUDOLDQ� %URDGFDVWLQJ�
&RUSRUDWLRQ� �� ,Q� GHFLGLQJ� WKDW� WKHUH� ZDV� D� FRQVWLWXWLRQDO� ULJKW� WR�
FRPPXQLFDWH��WKH�FRXUW�H[WHQGHG�WKLV�LPSOLHG�ULJKW�WR�YRWH�RQO\�LQVRIDU�
DV� LW� ZDV� QHFHVVDU\� WR� JLYH� HIIHFW� WR� WKH� UHODWHG� VHFWLRQV� RI� WKH�
&RQVWLWXWLRQ��� ZKLFK�SURYLGHG�IRU�WKH�V\VWHP�RI�JRYHUQPHQW�SUHVFULEHG�
E\� WKH� &RQVWLWXWLRQ� �� 2Q� WKH� RWKHU� KDQG�� WKH� KLJKHU� VWDQGDUG� RI�

�� >����@�6*&$�����>�@�
�� 7KRPDV�3DLQH��³'LVVHUWDWLRQ�RQ�WKH�)LUVW�3ULQFLSOHV�RI�*RYHUQPHQW´��7KH�3ROLWLFDO�

:ULWLQJV�RI�7KRPDV�3DLQH �%RVWRQ��-3�0HQGXP�,QYHVWLJDWRU�2IILFH������������ ± ����
�� *ROGVZRUWK\��³7KH�,PSOLFLW�DQG�WKH�,PSOLHG�LQ�D�:ULWWHQ�&RQVWLWXWLRQ´��7KH�,QYLVLEOH�

&RQVWLWXWLRQ� LQ� D� &RPSDUDWLYH� 3HUVSHFWLYH �'L[RQ� 	� 6WRQH� JHQ� HG�� �&DPEULGJH�
8QLYHUVLW\�3UHVV�������������

�� /DQJH�Y $XVWUDOLDQ�%URDGFDVWLQJ�&RUSRUDWLRQ >����@�+&$����
�� /DQJH�Y�$XVWUDOLDQ�%URDGFDVWLQJ�&RUSRUDWLRQ >����@�+&$���� >��@�
�� /DQJH�Y�$XVWUDOLDQ�%URDGFDVWLQJ�&RUSRUDWLRQ >����@�+&$���� >��@�
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LPSOLFDWLRQ�� QDPHO\�� ³GHWHUPLQDWLYH�QHFHVVLW\´�� HQWDLOV� WKDW� WKH� FRXUWV�
VKRXOG�RQO\�LPSO\�D�WHUP�ZKHUH�LW�LV�VR�REYLRXV�WKDW�WKH\�GR�QRW�QHHG�WR�
EH�PHQWLRQHG��

�� 7KH�KLJKHU�VWDQGDUG�RI�GHWHUPLQDWLYH�QHFHVVLW\�PD\�SHUKDSV�EH�
PRUH�DSSURSULDWH�LQ�6LQJDSRUH�DV�LW�JLYHV�JUHDWHU�HIIHFW�WR�DQ�RULJLQDOLVWLF�
LQWHUSUHWDWLRQ�RI�WKH�FRQVWLWXWLRQDO�IUDPHUV¶�LQWHQWLRQV��,Q�D�VLPLODU�YHLQ��
*ROGVZRUWK\�DUJXHV�WKDW�³SUDFWLFDO�QHFHVVLW\´�LV�D�GXELRXV�WHVW�IRU�WKH�
JHQXLQH� LPSOLFDWLRQ� RI� D� FRQVWLWXWLRQDO� ULJKW�� DV� LW� LV� SRVVLEOH� IRU� WKH�
FRQVWLWXWLRQ�IUDPHUV�WR�KDYH�RPLWWHG�WKH�LQFOXVLRQ�RI�WKH�ULJKW�GXH�WR�D�
PLVWDNH��� ,Q�VXFK�FDVHV��WKH�DSSURSULDWH�UHFRXUVH�ZRXOG�QRW�EH�WR�LPSO\�
WKHLU� H[LVWHQFH�� EXW� D� FRQVWLWXWLRQDO� DPHQGPHQW� WR� FRUUHFW� WKH�
GHILFLHQF\��� 2QH�WKLQJ�LV� KRZHYHU� FOHDU�± WKH�YDJXHQHVV�RI�WKH�FRXUW¶V�
PHWKRGRORJ\�LQ�HOXFLGDWLQJ�WKHVH�ULJKWV�LV�FHUWDLQO\�UHJUHWWDEOH��3HUKDSV��
JLYHQ�WKDW�WKH�MXGJHPHQW�ZDV�JLYHQ�H[�WHPSRUH��DQG�WKDW�WKHUH�ZDV��RQ�
WKH�IDFWV��OLWWOH�WLPH�IRU�WKH�FRXUW�WR�DOVR�FRQVLGHU�WKH�PDWWHU��� LW�PD\�EH�
PRUH�DSSURSULDWH�WR�IOHVK�RXW�WKHVH�FRQVLGHUDWLRQV�LQ�D�IXWXUH�GHFLVLRQ�

&� 7KH�%DVLF�6WUXFWXUH�'RFWULQH

�� 7KH�&RXUW�RI�$SSHDO�LQ�'DQLHO�'H�&RVWD DOVR�WRXFKHG�XSRQ�WKH�
³EDVLF�VWUXFWXUH´��RU�³EDVLF�IHDWXUHV´��GRFWULQH��%\�ZD\�RI�EDFNJURXQG��
DV�XQGHUVWRRG�IURP�WKH�ORFXV�FODVVLFXV RI�.HVDYDQDQGD�%KDUDWL�Y�6WDWH�
RI�.HUDOD �³.HVDYDQDQGD´���� WKH�³EDVLF�VWUXFWXUH´�RU ³EDVLF�IHDWXUHV´�
GRFWULQH�LV�HVVHQWLDOO\�D�GRFWULQH�WKDW�VWLSXODWHV�WKDW�FHUWDLQ�FODXVHV�LQ�WKH�
&RQVWLWXWLRQ� DUH� XQDPHQGDEOH�� VLQFH� VXFK� FODXVHV� IRUP� SDUW� RI� WKH�
&RQVWLWXWLRQ¶V�EDVLF�VWUXFWXUH��$V�LW�VWDQGV��KRZHYHU��WKHUH�KDV�QRW�EHHQ�
DQ\� FRQVHQVXV� DV� WR ZKHWKHU� WKLV� GRFWULQH� LV� DSSOLFDEOH� LQ� 6LQJDSRUH�
ODZ��� 1RWDEO\�� LQ�5DYL� V�R�0DGDVDP\� Y�$WWRUQH\�*HQHUDO �³5DYL´����

WKH� 6LQJDSRUH� +LJK� &RXUW� VHHPHG� WR� LQWHUSUHW� WKH� ³EDVLF� VWUXFWXUH´�
GRFWULQH�DV�D�³EURDG�UHVWDWHPHQW�RI�WKH�WUXLVP�WKDW WKH�&RQVWLWXWLRQ�UHVWV�
RQ�DQ�RYHUDUFKLQJ�SULQFLSOHG�IUDPHZRUN´��� 0RUHRYHU��LQ�5DYL��LW�ZRXOG�

�� *ROGVZRUWK\��³&RQVWLWXWLRQDO�,PSOLFDWLRQV�5HYLVLWHG´��������������84/-��������
�� *ROGVZRUWK\��³&RQVWLWXWLRQDO�,PSOLFDWLRQV�5HYLVLWHG´��������������84/-��������
�� 2QO\���GD\V�HODSVHG�EHWZHHQ�WKH�DSSOLFDWLRQ�RQ����-XQH������DQG�WKH�MXGJHPHQW�RQ�

���-XQH�������
�� .HVDYDQDQGD�%KDUDWL�Y�6WDWH�RI�.HUDOD ���������6&&�����
�� >����@�6*&$�����>��@��6HH�<RQJ�9XL�.RQJ�Y�3XEOLF�3URVHFXWRU >����@���6/5�������

0RKDPPDG�)DL]DO�)DL]DO�ELQ�6DEWX�Y�3XEOLF�3URVHFXWRU >����@���6/5�����FI��7HR�
6RK�/XQJ�Y�0LQLVWHU�IRU�+RPH�$IIDLUV >����@���6/5�5�������5DYL�V�R�0DGDVDP\�Y�
$WWRUQH\�*HQHUDO >����@���6/5������

�� 5DYL�V�R�0DGDVDP\�Y�$WWRUQH\�*HQHUDO >����@���6/5������³5DYL´��
�� 5DYL�V�R�0DGDVDP\�Y�$WWRUQH\�*HQHUDO >����@���6/5������>��@�



6LQJDSRUH�/DZ�-RXUQDO��/H[LFRQ�

��

DSSHDU�WKDW�WKH�FRXUW�WKRXJKW�WKHUH�ZHUH�³YDOLG�GLVWLQFWLRQV´�� EHWZHHQ�
WKH�³EDVLF�IHDWXUHV´�DQG�³EDVLF�VWUXFWXUH´�RI� WKH�&RQVWLWXWLRQ��DOEHLW� LW�
ZDV�FRQWHQW�WR�SURFHHG�RQ�WKH�EDVLV WKDW�WKH�EDVLF�VWUXFWXUH�DQG�IHDWXUHV�
RI�WKH�&RQVWLWXWLRQ�ZHUH�WKH�VDPH��

�� ,I�D�GLVWLQFWLRQ�LV�WR�EH�GUDZQ��LW�PD\�EH�WKDW�WKH�IRUPHU�UHIHUV�
WR�WKH�FRQWHQWLRXV�.HVDYDQDQGD GRFWULQH��ZKHUHDV�WKH�ODWWHU�UHIHUV�WR�WKH�
XQFRQWHQWLRXV� SRVLWLRQ WKDW� WKHUH� LV� DQ� ³RYHUDUFKLQJ� VWUXFWXUH´� WR� WKH�
&RQVWLWXWLRQ��� YLV�j�YLV ZKLFK�RQO\ FHUWDLQ�DPHQGPHQWV��H�J���WKRVH�WKDW�
FXUWDLO�MXGLFLDO�SRZHU��DUH�SUHFOXGHG��� DQG�PRUH�LPSRUWDQWO\��LQ�UHVSHFW�
RI�ZKLFK�FHUWDLQ�ULJKWV�FDQ�EH�LPSOLHG�WR�JLYH�HIIHFW�WR�WKH�&RQVWLWXWLRQ¶V�
EDVLF�VWUXFWXUH� ,QGHHG��*RK KDV�VLPLODUO\�QRWHG�WKDW�WKH�³EDVLF�VWUXFWXUH´�
GRFWULQH� PLJKW� SUHFOXGH� WKH� QHHG� WR� UHIHU� WR� ZKHWKHU� WKHUH� DUH� DQ\�
XQDPHQGDEOH�FRQVWLWXWLRQDO�SURYLVLRQV�LQ�WKH�&RQVWLWXWLRQ���

�� 7KLV�EULQJV XV�EDFN�WR�'DQLHO�'H�&RVWD��7KHUH�� WKH�DSSHOODQW�
DUJXHG�WKDW�WKH�ULJKW�WR�YRWH�ZDV�SDUW�RI�WKH�³EDVLF�VWUXFWXUH´�DQG�WKXV�D�
³IXQGDPHQWDO´� ULJKW��� ,Q� GRLQJ� VR�� LW� DSSHDUV� WKDW� WKH� DSSHOODQW� ZDV�
UHO\LQJ�RQ�WKH�LQWHUSUHWDWLRQ�LQ�5DYL��+RZHYHU��WKLV�DUJXPHQW�ZDV�VZLIWO\�
GLVPLVVHG��7KH FRXUW�WKRXJKW�WKDW�WKH�DSSHOODQW¶V�DUJXPHQW�ZDV�PLVWDNHQ�
DQG� XQIRXQGHG�� DV� WKH� FRXUW� ZDV� QRW� GHDOLQJ� ZLWK� WKH� ³YDOLGLW\ RU�
RWKHUZLVH�RI�DQ\�FRQVWLWXWLRQDO�DPHQGPHQW´�DQG�WKXV��LVVXHV�FRQFHUQLQJ�
WKH� ³EDVLF� VWUXFWXUH´� RI� WKH� &RQVWLWXWLRQ� VLPSO\� GLG� QRW� DULVH� WR� EH�
FRQVLGHUHG�LQ�WKLV�FDVH�´�� ,Q�UHIHUULQJ�WR�WKH�³EDVLF�VWUXFWXUH´�GRFWULQH�
DV�UHOHYDQW�RQO\�WR�WKH�LVVXH�RI�FRQVWLWXWLRQDO�DPHQGPHQWV��LW�LV�HYLGHQW�
WKDW� WKH� &RXUW� RI� $SSHDO� WKRXJKW� WKDW� WKH� SKUDVH� ³EDVLF� VWUXFWXUH´�
GRFWULQH� PHUHO\� UHIHUUHG� WR� WKH� .HVDYDQDQGD GRFWULQH�� +RZHYHU�� DV�
QRWHG HDUOLHU��WKH�³EDVLF�VWUXFWXUH´�GRFWULQH�DV�LQWHUSUHWHG�LQ�5DYL LV�QRW�
MXVW�OLPLWHG WR�WKH�LVVXH�RI�FRQVWLWXWLRQDO�DPHQGPHQWV��7R�WKDW�HQG��LI WKH�
WHUP ³EDVLF�VWUXFWXUH´�RU�³IHDWXUHV´�LV�WR EH�UHDG�FRWHUPLQRXVO\��WKHQ�WKLV�
VKRXOG�HQWDLO� WKDW�� LQ�LQWHUSUHWLQJ�SDVW�GHFLVLRQV ZKHUH�WKH�WHUP�³EDVLF�

�� 5DYL�V�R�0DGDVDP\�Y�$WWRUQH\�*HQHUDO >����@���6/5������>��@��
�� 5DYL�V�R�0DGDVDP\�Y�$WWRUQH\�*HQHUDO >����@���6/5������>��@�
�� 5DYL�V�R�0DGDVDP\�Y�$WWRUQH\�*HQHUDO >����@���6/5������>��@�
�� <LKDQ� *RK�� ³7KH� LQWHUSUHWDWLRQ� RI� WKH� 6LQJDSRUH� &RQVWLWXWLRQ�� 7RZDUGV� D� XQLILHG�

DSSURDFK� LQ� LQWHUSUHWLQJ� OHJDO� GRFXPHQWV´�� &RQVWLWXWLRQDO� ,QWHUSUHWDWLRQ� LQ�
6LQJDSRUH��7KHRU\�DQG�3UDFWLFH �JHQ�HG�-DFHO\Q�/�1HR���5RXWOHGJH�������������

�� >����@�6*&$�����>��@�
�� >����@�6*&$�����>��@�
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VWUXFWXUH´� ZDV� XVHG� �H�J��� <RQJ� ���������� LWV� PHDQLQJ� VKRXOG� QRW� EH�
ZDWHUHG�GRZQ��

'� )UHH�DQG )DLU�(OHFWLRQV��7KH�&RQWHQW�2I�7KH�5LJKW�7R�9RWH

�� 7KH�QH[W�SRLQW�WKDW� WKH�FRXUW�FRQVLGHUHG�ZDV�WKH�ULJKW�WR�IUHH�
DQG�IDLU�HOHFWLRQV��7KH�FRXUW�DFFHSWHG�WKDW�DV�D�³VWDWHPHQW�RI�SULQFLSOH´��
HOHFWLRQV� PXVW� EH IUHH� DQG� IDLU��� 1HYHUWKHOHVV�� WKH� PRUH� FRQWHQWLRXV�
PDWWHU��DV�WKH�FRXUW�QRWHG��ZDV�ZKHWKHU�WKH�OLWLJDQW�FRXOG�³HVWDEOLVK�WKH�
SUHFLVH� FRQWHQW� RI� WKH� ULJKW´�� DQG� ³VKRZ� KRZ� WKDW� ULJKW� >ZDV@� EHLQJ�
YLRODWHG´���

�� 7KH�DSSHOODQW�VRXJKW�WR�DUJXH�WKDW�WKH�HOHFWLRQV�ZRXOG�QRW�EH�
IUHH�DQG�IDLU�IRU�VHYHUDO�UHDVRQV��)LUVW��V���RI�WKH�3(�&���$�SURYLGHG�WKDW�
WKH�5HWXUQLQJ�2IILFHU� RU�'LUHFWRU�RI�0HGLFDO�6HUYLFHV� FRXOG� ODZIXOO\�
DGYLVH�YRWHUV�DJDLQVW�YRWLQJ�LI�WKH\�³H[KLELW�DFXWH�UHVSLUDWRU\�V\PSWRPV�
RU�DUH�IHEULOH��RU�PD\ KDYH�EHHQ�H[SRVHG�WR�WKH�ULVN�RI�EHFRPLQJ�LQIHFWHG�
ZLWK�� RU� D� FDUULHU� RI�� WKH� &29,'���´�� 6HFRQG�� PDQ\� 6LQJDSRUHDQV�
RYHUVHDV� FRXOG� QRW� YRWH� GXH� WR� WUDYHO� UHVWULFWLRQV�� 7KLUG�� KROGLQJ�
HOHFWLRQV�PD\�DIIHFW�WKH�KHDOWK�RI�WKH�SROOLQJ�DJHQWV���

�� 7KH�ILUVW�UHDVRQ�ZDV�GLVPLVVHG�RQ�WKH�JURXQGV�WKDW�V���RI�WKH�
3(�&���$�ZDV�PHUHO\� D� SURYLVLRQ� GHVLJQHG� WR� H[HPSW� FHUWDLQ� SXEOLF�
VHUYDQWV�IURP�WKH�ULVN�RI�SURVHFXWLRQ��VLQFH�LW�LV�SURKLELWHG�IRU�SHUVRQV�
WR�GLVVXDGH�YRWHUV�IURP�YRWLQJ���� )XUWKHUPRUH��WKH�5HWXUQLQJ�2IILFHU�RU�
'LUHFWRU�RI�0HGLFDO�6HUYLFHV�FRXOG�RQO\�DGYLVH�YRWHUV�QRW�WR�YRWH��DQG�
GLG�QRW�H[FOXGH�WKH�ULJKW�RI�D�YRWHU�IURP�FDVWLQJ�KLV�KHU�EDOORW�VXEMHFW�WR�
DSSURSULDWH�SXEOLF�KHDOWK�SUHFDXWLRQV��

�� 7KH�VHFRQG�UHDVRQ ZDV�GLVPLVVHG�RQ�WKH�EDVLV WKDW�WKH�DSSHOODQW�
³ZDV�XQDEOH�WR�LGHQWLI\�WKH�FRQVWLWXWLRQDO�EDVLV�XSRQ�ZKLFK�LW�FRXOG�EH�
VDLG�WKDW�WKH�*RYHUQPHQW�KDG�DQ�REOLJDWLRQ�WR�SURYLGH�D�PHDQV�IRU�HYHU\�
6LQJDSRUHDQ�DQ\ZKHUH�LQ�WKH�ZRUOG�WR�EH�DEOH�WR�FDVW�WKHLU�EDOORWV´���

�� <RQJ�9XL�.RQJ�Y�3XEOLF�3URVHFXWRU >����@���6/5������
�� >����@�6*&$�����>��@�
�� >����@�6*&$�����>��@�
�� >����@�6*&$�����>��@�
�� >����@�6*&$�����>��@�
�� >����@�6*&$�����>��@�
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�� 1RWDEO\�� KRZHYHU�� WKH�&RXUW�RI�$SSHDO�GLG�QRW� VSHFLI\�ZKDW�
REOLJDWLRQV� �LI� DQ\�� WKH�*RYHUQPHQW� KDG� WR� HQVXUH� WKDW� WKH� HOHFWRUDWH�
ZRXOG�EH�DEOH�WR�FDVW�WKHLU�YRWHV��,W�LV�WKHUHIRUH�XQFOHDU�ZKDW�WKH�ULJKW�WR�
YRWH�DFWXDOO\�GHPDQGV�DV�D�PLQLPXP�VWDQGDUG��,W�PD\�YHU\�ZHOO�EH�WKDW��
QRWZLWKVWDQGLQJ�6LQJDSRUH¶V�V\VWHP�RI�FRPSXOVRU\�YRWLQJ��� WKH�ULJKW�WR�
YRWH�LQ�6LQJDSRUH�LV�D�IRUP�RI�³QHJDWLYH�OLEHUW\´��$V�IDPRXVO\�HOXFLGDWHG�
E\� ,VDLDK� %HUOLQ��� QHJDWLYH� OLEHUWLHV� JHQHUDOO\� HQWDLO� WKH� DEVHQFH� RI�
LQWHUIHUHQFH� LQ� DFWLQJ��� ,I� VR�� RQH�ZRQGHUV� KRZ� IDU� WKLV� SRLQW� FDQ� EH�
VWUHWFKHG�� :RXOG� D� FRPSOHWH� ODFN� RI� PHDQV� WR� YRWH� RYHUVHDV� EH�
FRQVWLWXWLRQDO"� :RXOG� WKH� ODFN� RI� DGPLQLVWUDWLYH� PHDVXUHV� WR� HQDEOH�
SULVRQHUV� WKDW� DUH� OHJDOO\� HQWLWOHG� WR� YRWH� EH� DOVR� YLHZHG� DV�
FRQVWLWXWLRQDO"��

�� 7KLV� PD\� ERLO� GRZQ� WR� WKH� TXLQWHVVHQWLDO� TXHVWLRQ� WKDW� ZDV�
KLJKOLJKWHG DW�WKH�VWDUW�RI�WKLV�VHFWLRQ�± ZKDW�LV�WKH�SUHFLVH�FRQWHQW�RI�WKH�
ULJKW� WR� YRWH"� 3HUKDSV� WKH� FOHDUHVW� SRLQW� RI� UHIHUHQFH� FRXOG� EH� WKH�
SROLWLFDO�V\VWHP�ZKLFK�VHWV�WKH�EDFNGURS�WR�ZKLFK�WKH�&RQVWLWXWLRQ�ZDV�
GUDIWHG� ± UHSUHVHQWDWLYH� GHPRFUDF\�� ,Q� IDFW�� WKH� &RXUW� RI� $SSHDO�
KLJKOLJKWHG� WKH� LPSRUWDQFH�RI� WKLV� LQ� WKH� FDVH�RI�9HOODPD�Y�$WWRUQH\�
*HQHUDO��ZKHUH�WKH�FRXUW�KHOG��

³WKH�IRUP�RI�JRYHUQPHQW�RI�WKH�5HSXEOLF�RI�6LQJDSRUH�DV�UHIOHFWHG�
LQ�WKH�&RQVWLWXWLRQ�LV�WKH�:HVWPLQVWHU�PRGHO�RI�JRYHUQPHQW��ZLWK�
WKH�SDUW\�FRPPDQGLQJ�WKH�PDMRULW\�VXSSRUW�LQ�3DUOLDPHQW�KDYLQJ�WKH�
PDQGDWH�WR�IRUP�WKH�JRYHUQPHQW��7KH�DXWKRULW\�RI WKH�JRYHUQPHQW�
HPDQDWHV�IURP�WKH�SHRSOH�´��

�� )XUWKHU TXHVWLRQV�PD\�\HW�DULVH��VXFK�DV�WKH�SDUWLFXODU�W\SH�RI�
UHSUHVHQWDWLYH�GHPRFUDF\�HVSRXVHG�LQ�WKH�6LQJDSRUH�FRQVWLWXWLRQ��ZKLFK�
ZLOO� XQGRXEWHGO\� VKDSH� WKH� H[DFW� FRQWHQW� RI� WKLV� ULJKW� WR� YRWH��
8QIRUWXQDWHO\��WKH�FRXUW�GLG�QRW�JLYH�DQ\�LQGLFDWLRQ�KHUH�DV�WR�KRZ�WKH�
FRQWHQW�RI�WKLV�FRQVWLWXWLRQDO�ULJKW�WR�YRWH�VKRXOG�EH�GHOLQHDWHG��,QVWHDG��
WKH�FRXUW�VLPSO\�IRXQG�WKDW�WKH�DSSHOODQW�IDLOHG�WR�LGHQWLI\�WKH�VSHFLILF�

�� 3DUOLDPHQWDU\�(OHFWLRQV�$FW��&DS�����������5HY�(G��V����
�� ,VDLDK�%HUOLQ��7ZR�&RQFHSWV�RI�/LEHUW\���&ODUHQGRQ�3UHVV� ������
�� ,DQ�&DUWHU��³3RVLWLYH�DQG�1HJDWLYH�/LEHUW\´��7KH�6WDQIRUG�(QF\FORSHGLD�RI�3KLORVRSK\

�:LQWHU� ����� (GLWLRQ�� �KWWSV���SODWR�VWDQIRUG�HGX�HQWULHV�OLEHUW\�SRVLWLYH�QHJDWLYH��
3RV/LE&RQ1HX!��DFFHVVHG����-XO\�������

�� 6HH��H�J���5��&KHVWHU��Y�6HFUHWDU\�RI�6WDWH >����@���:/5�������ZKHUH�LW�ZDV�QRWHG�
WKDW� HYHQ� ZKHUH� SULVRQHUV� ZHUH� HOLJLEOH� WR� YRWH�� WKH\� FRXOG� QRW� GR� VR� LQ� SUDFWLFH�
EHFDXVH�RI�WKH�ODFN�RI�³DGPLQLVWUDWLYH�DUUDQJHPHQWV´�

�� 9HOODPD�G�R�0DULH�0XWKX�Y�$WWRUQH\�*HQHUDO >����@���6/5����>��@�



(OHFWLRQV�GXULQJ &29,'�����
:HOFRPH�&ODULILFDWLRQV��8QDQVZHUHG�4XHVWLRQV

��

DVSHFWV�RI�ZKDW�WKH�ULJKW�WR�³IUHH�DQG�IDLU�HOHFWLRQV´�UHTXLUHV��DQG�ZK\�LW�
LV�D�³FRQVWLWXWLRQDO�ULJKW´���

�� $V�IRU�WKH�WKLUG�JURXQG��LW�ZDV�TXLFNO\�GLVPLVVHG�RQ�WKH�EDVLV�
WKDW� WKH�KHDOWK�FRQFHUQV�RI� WKH�YRWLQJ�DJHQWV�ZHUH�QRW� UHOHYDQW� WR� WKH�
ULJKW�WR�YRWH��� 7KXV��WKH�DSSHDO�ZDV�GLVPLVVHG�

,9� /RFXV�6WDQGL

�� ,Q� WKH� ODVW� SDUDJUDSK� RI� WKH� MXGJHPHQW�� WKH�&RXUW� RI�$SSHDO�
GHDOW� ZLWK� WKH� VWDQGLQJ� RI� WKH� DSSHOODQW�� DOEHLW� LQ RELWHU�� %\� ZD\� RI�
EDFNJURXQG��IRU�DQ�DSSOLFDQW�WR�SRVVHVV�WKH�UHTXLVLWH�VWDQGLQJ�WR�EULQJ�
DERXW�D�FODLP�IRU�D�SUHURJDWLYH�RUGHU��WKUHH�UHTXLUHPHQWV�PXVW�EH�PHW���

)LUVW�� WKH� VXEMHFW�PDWWHU�PXVW�EH� VXVFHSWLEOH� WR� MXGLFLDO� UHYLHZ��� 7KLV�
ZDV�GHDOW�ZLWK�LQ�EULHI�LQ�3DUW�,,��6HFRQG��WKH�PDWHULDO�PXVW�GLVFORVH�DQ�
DUJXDEOH� FDVH� IRU� WKH� DSSOLFDQW� �� 7KLUG�� WKH� DSSOLFDQW� PXVW� KDYH�
VXIILFLHQW�LQWHUHVW�LQ�WKH�PDWWHU���

�� 7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�DSSHOODQW�GLG�QRW�KDYH�DQ\�
VWDQGLQJ�WR�EULQJ�WKH�DFWLRQ�DV�WKH�WKLUG�UHTXLUHPHQW�ZDV�QRW�PHW��7KLV�
ZDV�IRU�WZR�UHDVRQV��)LUVW��WKH�DSSHOODQW�ZDV�QRW�EDVHG�RYHUVHDV�DQG�VR�
ZRXOG�QRW�EH�DIIHFWHG�E\�DQ\�GLIILFXOW\ IDFHG�E\�SRWHQWLDO�YRWHUV�UHVLGLQJ�
RYHUVHDV��6HFRQG��LQVRIDU�DV�WKH�DSSHOODQW�UHOLHG�RQ�WKRVH�ZKR�PLJKW�EH�
GLVVXDGHG�E\�DQ\�SXEOLF�KHDOWK�DGYLVRU\��WKH�FRXUW�KHOG�WKDW�QRW�RQO\�ZDV�
LW�³SUHPDWXUH�WR�VD\�ZKHWKHU�VXFK�DQ�DGYLVRU\�>ZRXOG@�EH�LVVXHG´��WKH�
DSSHOODQW�DOVR�GLG�QRW�VXJJHVW�WKDW�KH�ZRXOG�EH�SUHYHQWHG�IURP�YRWLQJ�DV�
DGHTXDWH�DUUDQJHPHQWV�ZRXOG�QRW�EH�PDGH�IRU�KLP�WR�YRWH��� ,Q�VKRUW��
WKH�DSSHOODQW�GLG�QRW�KDYH�VWDQGLQJ�EHFDXVH�LW�ZDV�SUHPDWXUH�IRU�KLP�WR�
EULQJ�WKH�FODLP�

�� 1RWDEO\��ZKLOH�SUHPDWXULW\ LV DQ�HVWDEOLVKHG�EDVLV�IRU�UHIXVLQJ�
OHDYH�WR�OLWLJDQWV�VHHNLQJ�D�SUHURJDWLYH�RUGHU��RQH�ZRQGHUV�LI�LW�PLJKW�EH�
LPSUDFWLFDO�IRU�DQ�DSSHOODQW�WR�EH�SHUPLWWHG�WR�EULQJ�D�FODLP�RQO\�ZKHQ�
VXFK� DGYLVRULHV� DUH� LVVXHG�� $IWHU� DOO�� LW� LV� SRVVLEOH� WKDW� DQ\� DGYLVRU\
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ZRXOG�RQO\�EH�UHOHDVHG�RQ�3ROOLQJ�'D\�± E\�ZKLFK��LW�PD\�EH�WRR�ODWH�WR�
VHHN� UHOLHI�� %\� FRQWUDVW�� LQ� 9LMD\D� .XPDU� V�R� 5DMHQGUDQ� Y� $WWRUQH\�
*HQHUDO��WKH�+LJK�&RXUW�UHMHFWHG�DQ�DUJXPHQW�E\�WKH�$WWRUQH\�*HQHUDO�
WKDW�WKH�UHOLHI�VRXJKW�ZDV�SUHPDWXUH��DV�WKH�WLPHIUDPH�PLJKW�KDYH�EHHQ�
WRR�WLJKW�IRU�WKH�DSSOLFDQWV�WR�VHHN�HIIHFWLYH�UHOLHI��� 7KLV�ZDV�DOVR�VHHQ�
LQ� WKH�HDUOLHU�GHFLVLRQ�RI�:RQJ�.HQJ�/HRQJ�5D\QH\�Y�/DZ�6RFLHW\�RI�
6LQJDSRUH��ZKHUH� WKH�+LJK�&RXUW�DFNQRZOHGJHG� WKDW�ZKHUH� WKHUH� LV�D�
³UHDO� ULVN´�RI� LUUHSDUDEOH GDPDJH�� WKHQ�DQ\�UHTXLUHPHQW� WKDW� WKH�UHOLHI�
VRXJKW�LV�QRW�SUHPDWXUH�FRXOG�EH�GLVSHQVHG�ZLWK��� *LYHQ�WKH�SRVVLEOH�
VKRUW�WLPHIUDPH�EHWZHHQ�WKH�LVVXDQFH�RI�DQ\�DGYLVRULHV�DQG�WKH�HOHFWLRQ�
RI�WKH�FDQGLGDWHV��LW�LV�FHUWDLQO\�TXHVWLRQDEOH�ZKHWKHU�WKLV�ZDV D�VRXQG�
EDVLV�IRU�GLVPLVVLQJ�WKH�DSSHDO��

9� &RQFOXVLRQ

�� 8OWLPDWHO\��WKH�VKRUW����SDJH�H[�WHPSRUH MXGJHPHQW�RI�'DQLHO�
'H� &RVWD� OHDYHV� DV� PXFK� XQDQVZHUHG� DV� LW� FODULILHG� WKH� SRVLWLRQ� RQ�
YDULRXV�DVSHFWV�RI�WKH�ODZ��)RU�LQVWDQFH��LW�OHDYHV�RSHQ�WKH�TXHVWLRQ�DV�WR�
ZKHWKHU� WKH� GLVVROXWLRQ� RI� 3DUOLDPHQW� LV� D� MXVWLFLDEOH� LVVXH�� DQG�ZKDW�
VWDQGDUG� VKRXOG� EH� DSSOLHG� WR� DVVHVV� WKH� SUHPDWXULW\� RI� FODLPV��
1HYHUWKHOHVV�� GHVSLWH� WKHVH� XQDQVZHUHG� TXHVWLRQV�� WKH� FODULILFDWLRQV�
PDGH� LQ� WKLV� FDVH� VKRXOG� EH� ODXGHG��1RWDEO\�� WKLV LV� WKH� ILUVW� WLPH� LQ�
6LQJDSRUH¶V�KLVWRU\�RI�FRQVWLWXWLRQDO�MXULVSUXGHQFH�WKDW�WKH�ULJKW�WR�YRWH�
EHHQ�VR�H[SOLFLWO\�DQG�DXWKRULWDWLYHO\�DIILUPHG�DV�EHLQJ�D�FRQVWLWXWLRQDO�
ULJKW�� $V� HDUOLHU� DUJXHG�� WKLV� LV� D� VLJQLILFDQW� VWHS� IRUZDUG� LQ� WKH�
FRQVWLWXWLRQDO�SURWHFWLRQ�RI�WKH�V\VWHP�RI�UHSUHVHQWDWLYH�GHPRFUDF\��<HW��
WKLV�LV�XQOLNHO\�WR�EH�WKH�ODVW�ZRUG�RQ�WKH�FRQVWLWXWLRQDO�ULJKW�WR�YRWH��$V�
WKH� &RXUW� RI� $SSHDO� SRLQWHG� RXW�� WKH� FULWLFDO� WDVN� LV� WR� HVWDEOLVK� WKH�
SUHFLVH� FRQWHQW� RI� WKLV� ULJKW� �� ,Q� WKH� PHDQWLPH�� ZH� DZDLW� IXUWKHU�
GHFLVLRQV�WR�HOXFLGDWH�WKH�FRQWHQW�RI�WKLV�FRQVWLWXWLRQDO�ULJKW�

�� 9LMD\D�.XPDU�V�R�5DMHQGUDQ�Y�$WWRUQH\�*HQHUDO >����@�6*+&������>��@�
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