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Restricting Publication of False Statements
Using Section 15 of the Protection from
Harassment Act

e AG v Lee Kwai Hou Howard [2015] SGDC 114 (“Lee (DC)”)
o Ting Choon Meng v AG [2016] 1 SLR 1248 (“Ting (HC)”)

Introduction

An article accompanied with avideo interview, published on a website called The Online Citizen (“TOC”), alleged
that the Ministry of Defence (“MINDEF”) had: (i) knowinglyinfringed a patent belonging to one Dr Ting Choon
Meng’s company; and (ii) conducted a “war of attrition” by deliberatelydelaying Court proceedings. MINDEF
applied foran orderunders 15 of the Protection from HarassmentAct (the “PHA")! that statements to this effect
not be published exceptif accompanied bya notice (in fixed terms)that the statements “ha[d]since been
declared by the Singapore Courts to be false” together with a linkto a Facebook postby MINDEF that setout the
“truth of the matter”.2 The respondents (appellants) were Dr Ting (who gave the interview); the writer of the article
which repeated the statements in the video; and the editors and staff of TOC.

Section 15 of the PHA empowers the District Courtto make such an order if:
1. thereis a statementoffact;

2. published;

3. abouta person;

4. falsein any particularabout that person;and

5. it would be “justand equitable”to grant such an order.3

The matters in contention were points 3, 4, and 5. District Judge Bala Reddy found in favour of the Government
on these points, holding thatthe Governmenthad the right to make the application; both statements were false;
and that it would be “justand equitable” forthe order to made. His Honour also held thatthere was no
infringementofart 14 of the Constitution (“art 14”). On appeal, See Kee Oon JC found in favour of the
respondent-appellants inwhole on points 3and 5 and partly on point4, holding that the Governmentwas not a
“person” within the meaning of s 15; only one of the statements was false;and an orderunder s 15 would notbe
“‘justand equitable”; his Honour did not mention Art 14.

This case merits close examination for several reasons. It is the first High Courtdecision on the scope of s 15 of
the PHA,; it raises questions aboutthe very purpose ofs 15 and how it fits in with other provisions in the Act.
Moreover, it raises importantissues aboutthe relations between private actors and the State: not only could it
arguablyhave raised constitutional issues, itis also the firstreported case on ss 3 and 36 of the Government
Proceedings Act (“GPA"),* whichis otherwise thoughtof as being an Act about the Government as defendant,
not plaintiff. It even engages matters relevantto the broader field of mediaregulation in the internetage, such as
the problem ofhow the law is to respond to the risk that falsehoods are repeated so fastand widelythat Court
orders againstthe original statement-maker risk being rendered ineffectual. Letus begin our analysis with the
contentin question.

The Article and the Video

While the video appeared onthe same page as the article, it was hosted separatelyon the video hos ting website
www.vimeo.com and could thus conceivablyhave been seen by someone who had notseen the article. Neither
Court considered this point: DJ Reddy specificallyordered a notification to be included in the first and lastfew
seconds ofthe video only “[a]s long as the video interview is carried on TOC or via any link from TOC”,5 while
See JC held that it would not be “justand equitable” to require any notifications atallas TOC had “provided a
prominentlink to MINDEF's statementfrom the article” (emphasis added).®

This criticism does notchange the resultas this pointwas not See JC’s only reason for declining to grant the



order. More interestingly, it appears that DJ Reddy’s granting of the prayers sought by MINDEF would have
covered the video anyway without his Honour having to make, in the exercise of his discretion, a specific order
targeted at the video.”

This latter pointemerges from a careful reading of the prayers soughtby MINDEF. Prayer 2 had always been for
an orderthat the statements described in prayer 1 not be published withoutthe notification.8 At first, the word
“statements” was used in prayer 1 to refer to the specific quotations from the Article.® However, MINDEF later
had prayer 1 amended such thatthe quotations from the Article were now said to be the text from which the
statements were “derived”;'°the word “statements” now referred to the points made by the Article, not the exact
words. Hence, the video had made the statements mentioned in the amended prayer 1,and prayer 2 did cover
not only the article, but also the video.

Whether one definition of “statement”is preferable to the other was not explicitly addressed byeither Court; it
remains an open question.

Who is the Target of a Section 15 Order?

If the argumentin the previous paragraphs is correct, prayer 2 would also have covered any other instance ofthe
statements made byanyone inany forum, even if not a direct quotation from the article or the video.

One mightthinkthat this is at odds with the fact that the focus of the proceedings was always onthe TOC article
and video. The respondents, who were described as being the “subjectof[the] order”,'* were TOC staff and not,
for example, anybody else who had discussed or linked to the article; moreover,the reasons whySee JC
declined to make the orderwere reasons relating to the conductof TOC in particular.'?

This problem maybe traced to the drafting of s 15 of the PHA itself. Section 15(2) only give s, in general terms,
the Court the powerto orderthat “no person shall publish or continue to publish the statement” withouta
notification accompanying it(emphasis added). Yet s 15(5) refers to the specific “person to whom such order
applies”, while O109r 4 of the Rules of Courtstates that the Court may give directions for the service of the
application on “each person to whom the section 15(2) orderis to apply’.

On the strict reading of s 15(2), all s 15 orders are binding on all persons. There is nothing wrong with this per se:
so are certain other Courtorders, eg reporting restrictions. However, practical concerns of enforcementaside
(should ignorance be a defence to contemptby disobedience?), this would raise the problem of how to decide
who has standing to apply unders 15(6) for the order to be varied: in the extreme, the floodgates would be
thrown opento potentiallyvexatious claims, which maythemselves have a harassing effecton the original
applicant.

On the other hand, to treats 15 orders as binding on specific persons would mean thatevery time someone
made the statements —and, as MINDEF’'s amended pleadings suggest, “statements” can refer to

assertions however phrased — a fresh order would have to be sought—a different setof floodgates would be
thrown open, allowing the falsehood to be perpetuated by persons other than the original respondents. 3

This links to a second problem:ifthe order is to be made againstspecific people, which people? The
respondents having conceded the point,** DJ Reddy remarked simplythat the respondents were named as such
because theywere “in one way or anotherresponsible forthe management of TOC” and “part of the TOC
organisational structure”; they did not have to have “editorial control”. The judgm ents leave open the problem of
what degree of connection there mustbe between the published statementand those named as respondents.

The Problem: Can the Government Get a Section 15 Order?

Thus, there are practical difficulties no matter what the scope ofs 15 orders is thoughtto be. The way out must
beginwith an analysis ofthe purpose ofs 15 — is it to protect one’s general interestin being spoken of and
thoughtof truthfully, or one’s interestagainst particular falsehoods perpetuated by particular persons? As we
shall see,the answeris bound up with See JC’s analysis of what kind of statements s 15 targets. The objective
of this analysis was to see who can applyfor a s 15 order — in particular, whetherthe Government can.

Let us begin with the threshold issue on which DJReddyand See JC differed: did the Government have a right to
geta s 15 orderin the first place; and, if so, whatwas the source of the right? There are three possibilities: the
GPA; the common law; and the PHA itself.



Arguments Based on the GPA

Section 3 of the GPA provides that:

Subjectto the provisions ofthis Act and of any written law, where the Governmenthas a claim against
any person whichwould, if such claim had arisen between private persons, afford ground for civil
proceedings, the claim maybe enforced by proceedings taken by or on behalf of the Governmentfor that
purpose in accordance with the provisions ofthis Act.

Section 36 adds that:

This Act shall notprejudice the right of the Governmentto take advantage of the provisions ofany written
law although not named therein ...

The District Court held that the “very clear wording” of ss 3 and 36 of the GPA “provides the Government the
legal rightto make an application unders 15(1) of the PHA".2®> See JC disagreed, holding thatan argument
based onthese provisions thatthe Government can make use of s 15 of the PHA is circular: it makes sense to
say that the “right of the Government to take advantage of a statute is “not prejudice[d]” only if it has such aright
in the firstplace.'®

Problems with Section 3

It is respectfullysubmitted that See JC’s rejection ofthe argumentfrom s 3 was rightfor the additional reason
that the provision is problematicallydrafted.

The first problem is with the phrase “has a claim ... which would, if such claim had arisen between private
persons, afford ground for civil proceedings”. To “ha[ve] a claim” can have two possible meanings:

1. Interpretation (i): to have made a claim (ie an allegation thatone has certain legal rights); or
2. Interpretation (ii): to have legal grounds for a valid legal claim (ie to actually have those legal rights).
But both interpretations have their problems.

Interpretation (ii) fits better with common usage: “A has a claim againstB”is generallyused to mean that A will
succeed againstBin Court. It also fits better with the words “claim had arisen” (as opposed to, say, “claim had
been brought”).

On the other hand, interpretation (ii) is tautologous: a “claim” simplyis something that “afford[s] ground for civil
proceedings”, forit is absurd forsomeone to have legal rights butno rem edial proceedings to enforce

them'” — ubiius, ibiremedium (“where there is aright, there is a remedy’). By contrast, interpretation (i) would
explain why s 3 empowers the Governmentto “enforce” the claim — notjustto attempt to assertit, but to actually
enforce it— onlyif it would “afford ground for civil proceedings”, ie be accepted by the Courtas enforceable.

A second problem is thatthe purpose of s 3 is unclear.

One possibilityis that it says how the Governmentmay enforce a claim when it has one:it maydoso “in
accordance with the provisions ofthis Act”. But this would renderotiose ss 16 and 17(2), which also provide that
“proceedings by... the Government ... shall ... be instituted and proceeded with in accordance with the
provisions ofthis Act and not otherwise”.

Another possibilityis that s 3 (titled “Right of Governmentto sue”)is meantto add to art 37(2) of the Constitution
(“The Governmentmay sue and be sued”), by saying that what the governmentmay sue for is “[s]ubjectto the
provisions ofthis Act and of any written law”. But this, too, would say nothing. All written laws, including the rest
of the GPA, have force inand of themselves;they do not need to be enabled separatelyby a provision like s 3.



Can the Common Law Override See JC’s Arguments about Section 36?

It is arguable that, at common law, the Government may bring a statutory claim whenever a private person may.
In Town Investments v Departmentof Environment, the Court of Appeal of England and Wales was faced with an
argumentidentical in effect to See JC’s conclusion: counsel had argued thatthe word “right” in the UK equivalent
of s 36 of the GPA means “right,if any’. The Court of Appeal rejected this contention, citing the principle that
“[tlhe Crown can take the benefit of any statute although not specificallynamed init”.18

DJ Reddy said that the statute “codified” this principle,’® perhaps following the English Court’s view that the
statute was a “recogni[tion]’ of this principle.2With respect, this was not correct: for the reasons See JC gave,
the wording of the statute does not supportthe idea that the common law principle explains the statute. But the
English Courtalso said thatthe principle was, separately from the statute, a “principle accepted for centuries”
in line with the “consensus of weighty legal opinion over two centuries”.?* One mightask whether, by virtue of s 3
of the Application of English Law Act,?? this is the true position atcommon law in Singapore too.

On the other hand, this principle may be distinguished as being particular to the constitutional arrangementin
England:it may be traced to archaic (and perhaps arcane) cases such as Willion v Berkley (1561),in which one
Judge remarked that “the King, though not named in statute s, shall take advantage of them as anothershall do”
because “inasmuch as all justice, tranquillity, and repose is derived from the King, as the fountain thereof, the law
shews him special favourin all his business and things, as being the cause and origin thereof’.2 Such views are
repugnantto modernideas ofthe principle of legalityand constitutional supremacy. Besides, as Scrutton LJ
observedin 1926, these dicta are of dubious value:they may merelyhave been “taken out by a text-writer and
repeated for centuries until it was believed that [the rule] musthave some foundation”.?* Moreover, Town
Investments maybe distinguished from the presentcase as itinvolved the Crown seeking to take advantage of a
statutory defence rather than a cause of action.

Moreover, there is the same potential problem of circularity as with the GPA: it may well be that the Act as
properly construed confers a “benefit’ only upon a set of persons which does notinclude the Government. But,
here, we bumpinto a second sortof circularity. Whether or not the Governmentmay make use of a statute
depends notonthe GPA, the Interpretation Act, or the common law alone, butrather on the construction ofthe
statute in question (here,the PHA); but the process of constructionis informed bypresumptions laid down

by, inter alia,the common law, such as in Town Investments. Besides, s 15 purports to apply to all legal subjects;
and if the Governmentis a legal subjectjustlike any other private person,whatreasonis there to think

that any Act should make special provision for the Government? This would risk crossing the boundaryfrom
acceptable statutory interpretation into unacceptable judicial rewriting of statutes.

These vexing problems mayexplain why DJ Reddy did not rely heavily on the case law mentioned above, while
See JC did not mentionitat all. Moreover, the problems with the GPA in general explain why See JC sawfitto
focus the analysis onthe PHA itself.

See JC’s Examination of the PHA

Though both Judges were responding to the issue which the parties had framed as whether the Government may
make use of s 15 of the PHA, everything they said aboutthe Government’s position could have applied more
generallyto all legal persons which are notindividuals. With this in mind, we now e xamine See JC’s reasoning
process.

See JC could have held that, as a matter of law,a s 15 order could never be “justand equitable” within the
meaning ofs 15(3)(b) when the applicantwas the Government. However, his Honour instead took a different
approach: he answered the question of who can obtain an order (“who” question) by first addressing what kinds
of statement can be targeted by an order (the “what” question), then holding thatthe Government could, as a
matter of fact, never be onthe receiving end of such a statement(emphasis added).

This approach was justified on the basis thatwhen whatbecame the Act was before Parliament, the Minister
introducing ithad stated that the “who” question should be answered byreference to the definition of “person”
within's 2(1) of the Interpretation Act (“IA”),% but the definitions laid down by s 2(1) were all said to be overridable
by “something in the subjector context inconsistentwith such construction”.?

The problem with this approach is:if the s 2(1) definitions are always overridable by the statute being interpreted,
why have them at all? The key to answering this question mustbe a principled approach as to whatdegree of
inconsistencyis required (and the inconsistencyproven by whatamountof evidence) before the s 2(1) definition



is overridden. Unfortunately, See JC did not put forth such principles. As we shall see, his Honour had only
shown thatthe application of the definition of“person”ins 2(1) of the IA as including “any companyor
association or body of persons, corporate or unincorporate” would lead to questionable results, but

not absurd results; and the evidence as to the role of s 15 (from both Hansard and the PHA itself)is so
ambiguousthata degree of questionablenessis inevitable.

The “What” Question

As for the “what” question, his Honour held thatthe words “any person”ins 15 onlyincluded natural persons,
because s 15was meantto a remedyfor the wrongs defined inss 3-7 or lesservariants thereof, all of which boil
down to “emotional or psychological impact’ and can therefore only be targeted at human beings with “sentient
consciousness and capacityto feel the impact”.?’

Section 15 is an anomalywithin the general scheme ofthe Act. At first glance, the Act distinguishes between:
1. wrongs,such as causing fearof violence (Part 2, titled “Offences”); and
2. remedies toredress those wrongs, such as protection orders (Part 3, titted “Remedies”).

Section 15 stands outbecause, unlike ss 3-7 (in Part 2), it does not create a criminal offence; but, unlike ss 11-14
(in Part 3), it does notonly describe aremedyfor the wrongs in Part 2. As See JC pointed out,?® it also defines
wrongs not covered by Part 2 because it covers statements which are false evenif no act prohibited by ss 3-7is
committed.

Hence, the scope of s 15 is not entirely clear; it cannot be inferred from the text of the Act alone. See JC held that
there is nothing to suggestthat “s 15 is wide enough to encompass all false statements of fact whetherthey are
made againsthuman beings or corporations orthe Government’?® (emphasis in original). Butthis by itselfdoes
not say exactly which false statements are covered by s 15.

See JC’s answerto this question was: statements which have “detrimental emotional or psychological impact” but
nonetheless “do notrise to the level of harassment’.3° The reasoning was that Parliamentintended s 15 orders to
be part of a “calibrated and graduated’ ‘tiered response’ to the problem ofharassmentand related anti-social
behaviour” alongside other alternatives such as damages, protection orders, and criminal sanctions, such that“s
15 should be considered part of a holistic or harmonious whole thatincludes the other provisions ofthe Act even

if s 15 does not strictly concern harassment”.3!

A problem, however, lies inan ambiguityin Hansard: the Minister for Law, discussing whatwould become s 15,
had in mind both situations where “the offensive contentdoes notcross the threshold setoutin[ss]3 to 7" (ies
15 creates anew tier of wrong) and where it does but “the victim ... wishes to proceed with the lesserremedy
[only]” (ie s 15 creates a new tier of remedy for the same wrongs as in ss 3-7).2 How do we identify the former
sortof case where the content does not cross the threshold setoutinss 3-7, yet itis still “offensive”? Indeed, one
could argue that the very purpose of legislation on harassmentis to set a legal limiton what kinds of“detrimental
emotional or psychological impact’the law is to be concerned with, and that the legislative answer

is:only impacts covered by the phrase “harassment, alarm, ordistress” — otherwise, the law may be turned into
an excuse for people vexatiously to haul others to Court abouteven the mosttrifling annoyances. On this view,
not any false statements are covered, but only those amounting to harassment, alarm, or distress,

but not (contra See JC) any other lower level of detrimental emotional or psychological impact.

An alternative possibilityis that Parliamentwished to declare aview that any false statementis ipso

facto harassing, alarming, or distressing to the subjectof the statement—in other words, that there is now a legal
interestin being talked about not only respectfully, but also accurately. The Minister for Law made this precise
point: “75% of those polled by REACH” thoughtthat “attacks againstsomeone involving lies, untruths,
inaccuracies” “should, ipso facto, be treated as harassment”; while itwould be overkill to “criminalise all such
conduct’, there would be a right to “ask the relevant parties that the falsehoods be corrected” even if it was “not
harassmentbut it is a clear falsehood” (emphasis added).*On this view, what was “tiered” was notjustthe
system of remedies, but alsothe setof wrongs. This view is further supported by the fact that, as we shallsee, it
is possible thats 15 orders maybe targeted at persons other than the original publisher. Thus, itmightwell be
that all false statements are caughtby s 15 (though not by ss 3-7) regardless of emotional or psychological
impact (or lack thereof).

The pointis that the High Court was not certainly right to conclude that that the s 15 covers false statements that
cause psychological oremotional impactnotamounting to harassment, alarm, or distress. The scope may be



broader or narrower. The ambiguity in Hansard suggests that the best approach to interpretation is one that
follows the strict words ofs 15, which makes no reference to any form of psychological oremotional impactatall.

The “Who” Question

Even if this analysis is rejected, does itfollow from See JC’s conclusion on what kind of statements are covered
that the Government can never be onthe receiving end of such statements? The starting pointis that, as See JC
rightly held, it was definitelyopen to the individuals in charge of MINDEF to applyfor s 15 orders.® Moreover, as
pointed out in Chee Siok Chinv Minister for Home Affairs (“Chee”), a statementabouta body often “involve[s] by
necessaryinference imputations againstthose who are responsible for its direction and control”.3> Seen in this
light, does itreally matter whether the applicants actin their own names orin that of the organisationinthe
capacity of the leaders ofwhich they have been harassed?

It would be different if the applicants had applied forcompensation under s 11, for then the question ofwho the
applicants (plaintiffs) are mightchange the quantum ofdamages, and would definitely affect whether the
damages gointo the public coffers or the personal hands ofthe affected individual. But since a s 15 order creates
obligations on the respondents withoutcorresponding rights for the applicants,itis unlike a private claim and
more similarto the publicactionin Chee (albeitinitiated by a private party). In Chee, the applicants were held to
have been lawfully ordered to disperse on the grounds ofhaving caused “harassment, alarm, ordistress” through
a demonstration notwithstanding thattheir words only referred to entities which “d[o] not have feelings”—

they had caused “harassment, alarm, ordistress to those responsible for running thjose] bod[ies]’.% The matter
of (in that case) who the targets of the statements were, or (in this case) who the applicants were, would make no
difference: it would notaffect who the respondents should be or change the terms of the order.

MINDEF could still have had standing to apply for a s 15 order even though ititselfhad felt no emotional impact:
s 15 onlyrequires thatthe statementbe “about” the applicant, notthat the applicanthas suffered. (At the same
time, the reason why the managers also had standing to apply in their own names was because the statement
was, following the reasoning in Chee, also “about” MINDEF’s managers.)

The principle behind this argumentis further buttressed bys 19(2)(e) of the PHA, which envisages, and provides
for the making of Rules of Court to facilitate, “persons who maybring proceedings foran orderunder section 12,
13 or 15 and all other civil proceedings under this Act, on behalf of ... any ... person making an application
underthis Act’” (emphasis added). The text of s 15 says thatitis “the subject’ of the statementin question who
may apply for an order. Thus,what s 19(2)(e) adds is the possibilityof actions being brought“on behalfof’ the
subject. Therefore, even if only individuals and notthe Government are held capable of being “the subject’, it
isin principle possible forthe Government to bring proceedings “on behalfof’ these individuals, even if Rules of
Court have not (yet) been made to state explicitly how this can be done. It is thus notinconceivable that, had
such Rules of Court existed, MINDEF could have achieved the same resultas whatit wanted in the presentcase
by stressing thatit was applying “on behalfof’ the managers rather than as “the subject”.

All this having been said, this would not have made a difference because ofthe final hurdle in s 15(3)(b) that it
mustbe “‘justand equitable” for the orderto be made.

“Just and Equitable”

See JC did not attemptto propose an exhaustive listof factors which make the granting of an order “justand
equitable”,% but identified four guiding factors: “(i) the false statementoffact is of a relatively minor nature, (i) the
subjectof the statementhas suffered no emotional or psychological impact, (iii) the subjecthas the means to
publish widelyhis or herown version of the truth, and (iv) the author and/or publisher ofthe statementhas made
genuine and substantial efforts to point out that the truth of the statementoffact in question is notundisputed”.®

It is notable that, while See JC had said that the scope of s 15(1) is concerned solely with “emotional or
psychological impact”,® “emotional or psychological impact’is only one factor in the “justand equitable” testand
is not by itselfconclusive. Thus, factors (i) and (ii), taken together, allow the Court to countenance arguments
that, though the victim has suffered “emotional or psychological impact”, the victim has done so because ofover-
sensitiveness. This will be useful for filtering out vexatious claims.

At the sametime,itis heartening that See JC added a proviso to prevent Courts from being too eagerto hold that
the victim is over-sensitive: “[wlhere the statementcasts serious aspersions on its subjectin the sense thatit
pertains to an important part of his or heridentity, character or personality, and that statementcauses him or her
substantial emotional or psychological impact, eg a false allegation concerning a person’s sexual activities, it



will doubtless be just and equitable to make the order” (emphasis added).4

On the facts, See JC held that the statements in question onlypertained to MINDEF’s “alleged litigation strategy”
as a matter of its “conduct’, not its “identity or ‘character’ or ‘personality”.** One might make the counter-
argumentthatthe statements contained implied assertions notonly aboutthe nature of the conduct, but also that:
(i) it was wrongful; and (ii) those responsible had the type of character that led them to engage in wrongful
conduct. Perhaps, then, the “identity, character or personality’ testis still open to further refinement. Nonetheless,
this testis to be praised for striking a balance between the freedom of speech and the rights of those being
spoken about. A stronger criticism is the conceptual difficultythat whether a statementtargets one’s “identity,
characteror personality’is also touched on at the stage of the “what” question;itwould be better, as discussed

above, for itto be considered only at the “justand equitable” stage.

Article 14 of the Constitution

The District Court summarilydismissed the respondents’ constitutional arguments, evidentlybecause they were
unclear. It appears, from theirfocus on the constitutionalityof s 15 only “insofar as it relates to statements about
the government”,*? to have been little more than a repetition of that founded on Derbyshire CC v Times
Newspapers Ltd: that itis an “undesirable fetter on freedom ofspeech”,and hence (in Singapore)
unconstitutional, for the Government to bring certain actions such as defamation (or, presum ably, s 15 orders)
againstcitizens.® If this was the argument, itis prima facie problematic, notonly for the reasons suggested

in Chee Siok Chin,* but also because atthe time freedom of speech in English Courts was purelya common law
concept,”® whereas, in Singapore, the starting pointmustbe art 14. It does lead one to wonder, however, how's
15 of the PHA (and, for that matter, the PHA in general) is compatible with art 14. It is regrettable that the point
had not been pushed more stronglybefore the Courts.

Article 14(1)(a) starts with the proposition that“every citizen of Singapore has the rightto freedom of speech and
expression”, butart 14(2)(a) qualifies this by empowering Parliamentto impose on this right“such restrictions as
it considers necessaryor expedient in the interestof the security of Singapore or any part thereof, friendly
relations with other countries, public order or moralityand restrictions designed to protectthe privileges of
Parliamentorto provide againstcontemptofCourt, defamation orincitementto any offence”. With whichlimbis s
15 concerned? Itis clearly not national security; international relations; public order;“ Parliamentary privilege; or
prevention of contemptof Court or incitementto offences. It is not anti-defamation: as 15 order only requires that
the statementbe false, not that it be damaging to one’s reputation. A better candidate may be “morality”, but this
is uncertain as there appears to be no case law on the meaning of “morality”.

Therefore, if the applicants wished to bring a constitutional challenge, they oughtto have made a clearer
argumentthats 15is ultra vires art 14(1)(a) in toto. There are two possible replies: (i) that s 15 is justified under
art 14(2)(a) on the grounds of “morality”; (ii) that s 15 is not even a primafacie violation of the art 14(1)(a) right
because the conceptof “freedom of speech and expression”in art 14(1)(a) inherently contains built-in limitations
other thanthose added by art 14(2)(a). Either way, the resultwould have been more fertile ground for
developmentofthe jurisprudence on the freedom of speech in Singapore.

Conclusion

Besides identifying possible areas for further developmentin future, we have argued that the decisionthats 15
orders are not available to corporate bodies is notnecessarilyunquestionable, butthat the ultimate resultwas
correct because ofthe “justand equitable” test. What therefore emerges is aregime thataims to protectnot
only participation, but also equality of bargaining power, inthe “marketplace ofideas”: some ideas should not
be inthe marketplace atall; others can be but only if countervailing ideas can compete fairly. Despite the
criticisms offered above, See JC’s exposition of the “justand equitable” test is to be welcomed, and will be the
mostsignificantimpactofthis case for future s 15 cases. The mostsignificantarea for future development
appears to be the issue of applications made byrepresentatives of other persons.*’

This case could have involved the difficult problem offinding a theory of the State and its legal personhood:is the
starting pointthat the Government is subjectto the same benefits and burdens oflaw as any private person, or
that the Government is suigeneris? And whatcan demonstrate legislative intention to depart from this starting
point? A discussion ofsuchissueswould have been fascinating, butitis justas well that the Courts did not
engage them head-on: as aresultof the Courts’ approach, this case will playa key role in developing the law not
only on proceedings bythe Governmentin general, but also proceedings underthe PHA broughtby all corporate
bodies.Itis this too, and not only the fact that the Government was involved, for which this case should be borne
in mind.
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