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Concurrent liability in tort and contract: An analysis of interplay, intersection
and independence

Goh Yihan* and Man Yip

This article examines the understanding of concurrent liability in tort and contract, through a detailed analysis of the
interplay, intersection and independence of the law of torts and the law of contract. The central argument that will be
advanced is that the present understanding of the ‘incident rules' in concurrent liability in tort and contract, such as the
applicable rules of remoteness or limitation, is inconsistent with the rationale for concurrence laid down in Henderson v
Merrett Syndicates Ltd. Rather than analyse concurrence as a single situation, that is, conceiving it as a contest between
rules of tort or contract rules, we argue that the better way forward is to differentiate between the different situations in
which liabilities in tort and contract may arise and to apply the correct analysis to each situation accordingly.

Introduction

This article seeks to resolve the concurrent liability puzzle under English law.* Through examining recent English de-
velopments, we offer an analysis on how tortious and contractual liabilities conceptually intersect. We argue that the
present English understanding of the ‘incident rules' in concurrent liability in tort and contract, such as the applicable
rule of remoteness or limitation, is flawed and inconsistent with the rationale for concurrence laid down in Henderson v
Merrett Syndicates Ltd.? Rather than analyse ‘concurrence’ as a straight contest between rules of tort or contract, we ar-
gue that the better way is to distinguish between the different situations in which tortious and contractual liabilities may
arise and analyse each situation accordingly. Ultimately, we argue that a plaintiff should be able to choose the most ad-
vantageous cause of action and that a defendant cannot resort to 'trumping' arguments to restrict the plaintiff's choice.

This article consists of four main parts. After this introduction, the second part considers the 'interplay' between torts
and contract, with particular emphasis on the fundamental conceptual question of whether there ought to be concurrent
liability between tort and contract in the first place and what ‘concurrence’ entails. This part of the discussion further
traces the historical development of concurrent liability under English law. While English law is said to have 'fully ac-
cepted® concurrent liability since Henderson v Merrett,* there is clear indication in the case law that English law adopts
a 'trumping' model. That is, where liability arises concurrently in tort and contract, contract rules will trump tort rules,
even if the claim is brought in tort.

The third part of this article commences crafting an analytical framework for English law to deal with the intersection
between contract and tort. The analysis starts by first looking into Australian jurisprudence for inspiration. The prevail-
ing Australian position accepts ‘complete’ concurrence of actions -- a plaintiff is entitled to strategically choose between
alternative claims and thereby avoid the application of the rules of the cause of action not proceeded upon. The Austral-
ian '‘complete’ concurrence model makes a strong case that the ‘trumping' model is neither the only option available nor
the most logical one. Australian law therefore provides a starting point for considering an alternative framework.

The fourth part of the article puts forward an alternative framework based on a critical analysis of the ‘intersection’ be-
tween torts and contract. It focuses on resolving the current controversy under English law when discussing concurrent
liability: which set of ‘incidental rules' should apply to a claim? We suggest that the current English approach is overly
focused on the legal issue at hand and misses analysing the factual situation from which concurrent liability arises. It
then proceeds to apply the proposed framework to the issues that raise problems of concurrence and suggests how they
should be resolved.

Interplay: Should there be concurrent liability?

Torts and contract: Differences and similarities

Whether there should be concurrent liability in tort and contract is a question that must be answered with a historical
perspective in mind. Torts law developed together with criminal law in the 12" and 13™ centuries. Unlike the mod-
ern-day emphasis on negligence, torts law in the mediaeval period was focused more on trespass and other intentional
conduct.® The role of the law of torts in the regulation of daily life was rather limited until the courts formulated general
principles of negligence in the 20™" century, which greatly increased the number of situations where tortious liability
arises. In contrast, the development of contract law was driven by the growth of trade and the consequent necessity of
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enforcing contracts between private businesses.” By the 18" century, English judges had begun to formulate the founda-
tions of modern contract law to protect business interests.® This state of affairs had by the 19" century led to the distinc-
tion between an action in a form ex contractu or a form ex delicto being used to explain the common law material. This
changed the distinction between tort and contract from one of form to one of substance. It was further amplified by
English law's acceptance of the ‘will theory' of contractual obligation, which helped to explain the voluntary nature of
contractual obligations, in contrast to tortious duties, which were not.° Tortious liability and contractual liability are
hence conventionally distinguished on two bases.*

First, tortious duties are imposed by law, whereas contractual duties arise based on the parties' consent. Accordingly,
contract law is underpinned by the principle of freedom of contract: that is, parties are the best judges of their own in-
terests, and if they freely and voluntarily entered into the contract, the only function of the law is to enforce it. The va-
lidity of the contract should not be challenged on the ground that its effect was unfair** or socially undesirable, as long
as it was not actually illegal or immoral, understood in a restrictive sense.*? This distinction is not unassailable, however.
For example, it can be said that many tortious duties are voluntarily ‘assumed' by the defendant choosing to enter into a
relationship with the plaintiff* -- most notably, when one considers cases of negligent misstatements by professionals.*
Moreover, it may be said that some contractual duties, such as the duty of trust and confidence in the employment con-
text,’ arise by terms implied by law and are thus imposed by law rather than agreed between the parties.*®* Another ex-
ample would be the contractual duty of care. The contractual duty, in the absence of express provision, is implied in
law, as an incident of that type of contract. A term implied in law is imposed on the parties, as opposed to being derived
from the parties' will and consent. Nonetheless, the understanding that tortious duties are imposed and contractual duties
are assumed is helpful for purposes of general analysis.

Second, contractual duties are undertaken towards a specific person or persons (in personam), whereas tortious duties
are owed to persons generally (in rem).*” Burrows stresses the remedial distinction between contractual and tortious lia-
bilities, stating that the function of contract law lies in fulfilling ‘the expectations engendered by a binding promise'
which involves protecting the plaintiff's expectation interest by putting him 'into as good a position as if the contract had
been performed'.*® In contrast, the aim of the law of torts in compensating for the plaintiff's ‘wrongful interference' in-
volves protecting the plaintiff's status quo interest by putting him ‘into as good a position as if no wrong had occurred'.*
According to Burrows, the justification for this difference follows from the distinction discussed above: as tortious lia-
bility is imposed, liability for failure to benefit would represent too great an infringement upon personal liberty.® Yet
this distinction cannot be taken too far or as an absolute truth. In particular, it has been pointed out that some instances
of tortious liability can only be sensibly described as being owed to one individual or a class of persons, such as a duty
not to convert a chattel which is owed only to the person in possession of the chattel or who has a right of possession to
itz

These conceptual distinctions account for the different rules that apply to tortious and contractual claims, for example,
the assessment principles governing compensatory awards for each regime of liability or the limitation periods for en-
forcement of the claims. Accordingly, once we accept the possibility of mounting concurrent claims, we need to then
consider the posterior question of which set of rules should apply -- commonly referred to as the issue of incidental
rules in concurrent liability literature. To be clear, when we say 'cases of concurrent claims', we do not only refer to
cases where the plaintiff is bringing both contractual and tortious claims. Although a plaintiff may do so, the principle
against double recovery? will require the plaintiff to elect between the remedies that he or she may derive from the two
claims. We also include cases where the plaintiff has made that strategic election -- based on which set of rules is most
favourable -- before commencing legal proceedings such that only one claim is ultimately brought against the defend-
ant. Even in such instances, there is a need to consider the issue of ‘incidental rules'. The interplay between the inci-
dental rules in contract and torts is therefore the crux of the present state of uncertainty regarding concurrent liability.
To fully appreciate the current state of English law and where the thorny issues lie, it is necessary to consider the his-
torical development of concurrence, to which we turn in the next section.

The evolution of concurrence

The recent history of concurrent liability under English law can be broadly categorised into three stages: no concur-
rence, acceptance of concurrence and most recently, uncertainty regarding concurrence. All three stages of development
arise from the judicial insistence on treating torts and contract separately, though each stage is characterised by a dif-
ferent understanding of what separation entails.

No concurrence: Only one (contract) claim would arise
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The first stage of development centred on the idea that torts and contract are entirely distinct sources of legal obligation
and should accordingly be kept separate.? The practical consequence of this understanding was that where parties had
an underlying contractual relationship governing their rights and liabilities, they should be confined to a contractual
claim, rather than being able to concurrently mount a claim in tort as well.? In other words, the contract had an absolute
'trumping' effect -- the law did not permit concurrent causes of action in tort and contract to arise on the same set of
facts. In Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd, % Lord Scarman gave two reasons for the 'no concur-
rence' position. The first, based on principle, is that since the parties have defined their rights and liabilities voluntarily
by contract, torts law should not intervene and graft additional rights and liabilities otherwise unintended by the parties.
The second, based on policy, is to avoid confusion because concurrent liabilities could result in overlapping conse-
quences, such as the applicable limitation period. Although Lord Scarman said that concurrence should be avoided ‘par-
ticularly so in a commercial relationship', his analysis, based as it was on principle, extended to exclude tortious liability
where a contractual claim existed in all fact situations.

Towards concurrence: Both tortious and contractual claims could arise

The second stage towards concurrence started just as the view that tortious and contractual liabilities should be kept
completely separate was taking root. At this stage, a different and perhaps more advanced understanding of the
non-commingling of contract and torts emerged: concurrent causes of action should be allowed as the two branches of
law are independent and neither is subsidiary to the other. The emergence of this view was in part occasioned by the
House of Lords decision of Hedley Byrne & Co Ltd v Heller & Partners Ltd,? which gave rise to the possibility of tor-
tious liability even in the absence of a contractual relationship, if the defendant had ‘assumed responsibility' to the plain-
tiff. It could therefore be argued that the plaintiff should be able to recover in tort even where there was a contract, since
it made little sense for the plaintiff to be worse off where he had provided consideration to the defendant. That argument
was considered extensively by Oliver J in Midland Bank Trust Co Ltd v Hett, Stubbs & Kemp?# in the context of the ap-
plicable limitation period. Oliver J had to decide whether the plaintiffs' action -- founded on the defendant solicitor's
failure to register an option as land charge over property -- was in tort (negligence), contract, or both, because the nature
of the cause of action would determine whether the action was time-barred.? His Lordship cast doubt on the old cases
frequently cited in support of the proposition that the solicitor-client relationship was governed exclusively by contract,
as the authorities were decided at a time when English law was still affected by the different forms of action and when
the general tort of negligence was still developing.?® As such, many of those cases simply did not lay down the proposi-
tion that a contractual claim precluded all tortious claims. Moreover, Oliver J saw no sense in excluding the broad prin-
ciple stated in Hedley Byrne from applying even where the parties were in a contractual relationship.

Concurrence was later fully accepted in Henderson v Merrett. Two classes of underwriting members sued their under-
writing agents for negligent advice. One class had a direct contractual relationship with the underwriting agents, and the
other class only had a contract with an intermediate agent, who in turn had a contractual relationship with the under-
writing agents. The House of Lords confirmed that the duty to give proper advice arose concurrently in tort and con-
tract, and second, that the lack of a direct contractual relationship did not mean that the parties intended to exclude any
direct claim in tort.

Lord Goff, who delivered the leading speech, proffered three reasons in support of concurrence. First, regardless of the
historical problems,* the common law had already begun to move towards concurrence. The most important example of
this development was Hedley Bryne, which established a basis for tortious liability independently of a contractual rela-
tionship. As a matter of logic, liability under this principle arises whether the services are rendered gratituously or under
a contract.® It also shattered contract law's exclusive domain of allowing claims for pure economic loss unaccompanied
by physical damage to a person or property.® As such, it did not make sense to exclude tortious liability just because
there was a contract. This was clearly a rebuke of Lord Scarman'’s point in Tai Hing Cotton Mill that the parties' choice
in entering into a contract should be taken as indicating an intention to exclude tortious liability. Second, there were
practical reasons in support of concurrence of actions: the most important of which was to prevent defendants from re-
lying on limitation defences, especially where the plaintiff may well have been unaware of the existence of the cause of
action.* Again, this was a dispproval of Lord Scarman's point of the need to avoid confusion as a result of the applica-
tion of different incidental rules. To Lord Goff, the need to avoid unfairness caused by the possibility of a defendant
taking advantage of more 'generous' limitation rules in contract trumped the practical concern of avoiding confusion.
Third, the experience of jurisdictions that have adopted concurrence had not been negative.* In sum, the guiding princi-
ple after Henderson v Merrett, in so far as concurrent liability is concerned, is that an assumption of responsibility can
give rise to tortious liability and that liability can be excluded by contract, but only if the parties specifically intended
for that outcome and not simply by the existence of the contract alone. Tort law, being the general law and not supple-
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mentary to contract, must be independently considered and may impose a wider duty than that in contract.s” On this
view, if contract is to ‘trump’ tortious liability, it must be pursuant to the parties' agreement.

The acceptance of concurrent causes of action occasioned the need to consider how the ‘incidental rules' in tort and con-
tract interact with each other.® Generally speaking, conventional thinking has proceeded on ‘assimilation'® -- there is a
straight choice between the rules of tort and contract, and that one must prevail with regard to a given legal issue. For
example, it is said that the Hedley Bryne principle can bypass the doctrine of consideration as it allows an action to be
brought for negligent advice in the absence of a contract.* It is also said that the doctrine of privity in contract is under
assault by cases such as Ross v Caunters* and Junior Books Ltd v Veitchi Co Ltd.® Other incidental rules involving
remedies, such as remoteness, the measure of damages, the type of loss recoverable, the availability of contributory
negligence as a defence, contribution between defendants, and the applicable limitation periods, also require resolution
when concurrent liability is recognised.* The choice of one set of rules over the other will affect the plaintiff or defend-
ant in a very practical manner. For example, in a case of negligent advice, it may well be that the contractual measure of
damages will yield a higher quantum than the amount the plaintiff had lost acting on the advice.*

Concurrence: uncertainty regarding incidental rules

In more recent years, there has been a renewed consideration of the desirability of concurrent liability. Sir Rupert Jack-
son has commented extrajudicially that at least some of Lord Goff's reasons in support of concurrence are 'dubious'.* In
particular, he takes issue with Lord Goff's emphasis on the practical need to prevent defendants from unfairly relying on
limitation defences. Sir Rupert argues that if it is felt that the contractual limitation periods are unsatisfactory, then the
solution should be to reform the law of limitation, rather than resolve that by mangling the law of torts.*” He stressed
that limitation periods serve a valuable social purpose by extinguishing claims that are too old and the courts should
therefore not go out of their way to circumvent the existing limitation rules through concurrence.* Sir Rupert also disa-
grees with Lord Goff's assessment based on the experience of foreign jurisdictions, for the same may not be borne out
under English law, given the jurisdictional distinctions.*

Sir Rupert thus attacks concurrence at the most fundamental level. If accepted, his arguments will preclude concurrent
liability -- in the sense of concurrent actions -- altogether simply by the presence of a contract, returning the law to Lord
Scarman's approach in Tai Hing Cotton Mill. In a similar vein, there may be concern that English law is signalling a
retreat from concurrent liability, in view of the UK Supreme Court's decision in AIB Group (UK) plc v Mark Redler &
Co Solicitors.® The case concerned equitable compensation for breach of a commercial bare trust where there was also
an underlying contract between the parties to a commercial remortgage transaction. Lord Toulson and Lord Reed, writ-
ing separately, restated the basic remedial principle for trust law and held that equitable compensation is strictly com-
pensatory in nature. As such, after AIB, the inquiry is simply whether the losses have been suffered but for the breach of
duty. AIB therefore abrogated the application of the traditional accounting rules in the assessment of equitable compen-
sation, in particular, the falsification of account that specifically redresses a breach of trust by way of misapplication of
trust property.®> More interestingly, Lord Toulson held= that 'the extent of equitable compensation should be the same as
if damages for breach of contract were sought at common law' in cases such as Target Holdings Ltd v Redferns.> On
such an analysis, concurrence of actions is retained only in form. The substantive appeal of separate streams of liability,
which lies in allowing the plaintiff to strategically ‘cherry-pick' the more favourable liability regime, has been removed.
It does not matter whether the claim is framed as breach of trust or breach of contract; the errant trustee's liability is the
same. This may suggest that contract rules ‘trump' equitable rules in the assessment of compensation.

The better view, however, is that there is insufficient evidence presently to support the conclusion that English law is
indeed moving away from concurrence. Notably, in AIB, Lord Reed expressly refuted the view that liability for breach
of trust, even ‘where the trust arises in the context of a commercial transaction which is otherwise regulated by contract,
is not generally the same as a liability in damages for tort or breach of contract'.>> He merely endorsed the view that
there are structural similarities in the assessment of the awards of compensation in law and in equity and, further in the
commercial context, the underlying contract is a relevant factor to be taken into account in the assessment of equitable
compensation for breach of trust. Whether it is Lord Reed's judgment or Lord Toulson's judgment that will prevail
awaits the Supreme Court's further review.* Moreover, it must not be forgotten that the Supreme Court's task in AIB
was to work out the remedial principles for the assessment of equitable compensation for breach of trust, given the con-
fusion that has been generated by the woefully neglected equitable accounting rules and the decision in Target Hold-
ings. The issue was not one of working out the incidental rules between contract law and trust law in a case of concur-
rent liability. And it was certainly not to work out how concurrence between tort and contract is to be understood.
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Indeed, in so far as concurrent liability between tort and contract is concerned, it may be said that the law has moved too
far along for it to be turned back so hastily on the first hints of scepticism. However, Sir Rupert, and similarly more
recent academic commentaries expressing varying degrees of doubt, also questions concurrence at a more specific lev-
el, which is the application of the so-called ‘incidental rules' in tort and contract in instances of concurrent liability. To
recall, the most forceful reason advanced by Lord Goff in support of concurrence in Henderson v Merrett was that the
general imposition of tortious liability occasioned by Hedley Bryne logically requires that concurrent liability with con-
tract be recognised. Sir Rupert, however, argues that there are potential inconsistencies in relation to the specific appli-
cation of tortious or contractual rules. For example, in Wellesley Partners LLP v Withers LLP,% the English Court of
Appeal held that where a duty of care arises in tort and contract, the narrower contractual rules of remoteness should
trump those of tort. Yet, if there were true concurrence of liability, the analytical process ought to be that each cause of
action should be assessed separately by reference to their respective rules of remoteness. Similarly, Sir Rupert argues
that there are problems in defining damage ‘when tortious duties of care are super-imposed upon what is essentially a
contractual relationship'.® Again, if there were true concurrence, each type of damage would be recognised and defined
independently. This must be the starting point of analysis.

Put another way, taking Sir Rupert's argument to its logical conclusion, the law merely upholds ‘concurrence’ in form, in
the sense of permitting both causes of action to be pleaded but the law does not allow substantive concurrent liability in
tort and contract to be assessed. The label ‘concurrent liability" is, on such an approach, misleading. The acceptance of
‘concurrent liability' in Henderson v Merrett is consequentially rendered far less monumental than it is conventionally
touted to be. We argue that concurrence in form only is neither the natural nor rational consequence of Henderson v
Merrett. What needs to be done is to properly work out the application of the incidental rules in tort and contract. In the
next two sections, we offer a more refined analysis to the seemingly straightforward ‘trumping' analysis that current
English law presents.

Current English understanding of concurrence: The "Trumping' model

In our view, the current English understanding of concurrence is overly simplistic. Concurrence is conceived as a
head-on clash between tort and contract, which requires a straight choice between their respective incidental rules. The
English Court of Appeal's conclusion in Wellesley Partners LLP is a recent testament to such an understanding. The
Court ruled that the narrower contractual remoteness test would apply over the tortious test in a situation involving
concurrence. For some time before the case was decided, there was uncertainty as to which rule (or both) should apply
in the case of concurrent liability.® In that case, Wellesley sued its solicitors, Withers, for negligence in the drafting of a
partnership agreement. To improve its chances of success, Wellesley relied on the broader remoteness rules in tort. As is
well accepted, the test for remoteness in contract is stricter. The contractual test, originating from Hadley v Baxendale,®
is that if a defendant could reasonably contemplate the type of loss at the time of contracting, then the loss will not be
too remote.® On the other hand, the tortious test, as established in The Wagon Mound [No 1], is more generous. By this
test, if a defendant could reasonably foresee the type of loss at the time of breach, that loss will not be too remote.® The
differences between the two tests have been explained as arising from the lack of opportunity for parties involved in a
tort action to allocate unusual risks beforehand, unlike the position of contracting parties.*

This explanation found favour with the Court of Appeal in Wellesley Partners LLP. Floyd LJ, delivering the leading
judgment, explained that parties in a contractual relationship could not rely on the more generous tortious test because
they had an opportunity to agree on the likehood and type of recoverable loss.® The Court stressed that in cases of 'par-
allel liability'® such as in the dispute before them, it would not be sensible to consider different consequences based on
how a claim was framed when in fact only a single breach of duty -- a duty that arose from the same assumption of re-
sponsibility -- had occurred.”

To recall, Lord Goff said in Henderson v Merrett that the presence of a contract did not by itself exclude tortious liabil-
ity and for contract to ‘trump' tortious principles, the parties must have agreed to that.®® However, the conclusion in
Wellesley Partners LLP seems to be exactly that which had been disapproved of by Lord Goff: the rules of remoteness
in contract trump those of tort, in the absence of parties' agreement to such an outcome. Underlying the prevailing Eng-
lish 'trumping' model is a hierarchal approach to obligations.® The consensual obligation -- which allows parties an op-
portunity to protect themselves -- is accorded primacy in governing the parties' rights and liabilities. This may be most
readily justified by the principle of parties' will. But if so, as Tilbury and Carter have forcefully argued, the focus should
be on 'whether or not the parties have dealt with the issue' and their intentions ought to be paramount.™ They stressed
that whether the duty of care arises by way of parties' express agreement (that is, actual intention) or by implication of
term in law (that is, imposed on their relationship) is therefore crucial. As Robertson has pointed out, implication of
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terms in law involves the imposition of external standards of reasonableness and fairness and do not necessarily accord
with parties' actual intentions.™ The English cases, regretably, do not grapple with this deeper level of analysis.

Intersection: A better understanding of 'Concurrence’ and how should it affect the applica-
tion of the incidental rules of tort and contract?

The Australian model: "Complete’ concurrence

A better understanding of ‘concurrence’ may be gleaned by examining the Australian approach. Australian law has taken
a different approach and offers an alternative model for consideration. In the landmark decision of Astley v Austrust
Ltd,” the High Court of Australia, by a majority, ruled that a South Australian legislation, which allows for apportion-
ment of damages on the basis of the plaintiff's contributory negligence (the 'apportionment legislation'),” does not apply
to a contract claim. The dispute concerned professional negligence. In that case, the plaintiff trustee company, prior to
accepting appointment as a trustee for a trading trust, sought general advice from its long-time advisor, the defendant
solicitors firm, in relation to its proposed appointment. The request for advice was phrased in very general terms: 'let us
have your comments on it in due course'.™* After receiving advice from the defendant, the plaintiff was appointed as the
trustee of the trading trust. The trust venture, however, failed and steps were taken to wind up the trust. The plaintiff
became liable for extensive losses as a result of the lack of assets to fully meet the liabilities of the trust. The plaintiff
sued the defendant in both contract and tort for failing to advise that it should not have accepted the appointment with-
out inserting a term in the trust documentation to exclude personal liability for losses incurred in the course of adminis-
tering the trust. Notably, the claim in contract for breach of duty of care was based on a term implied in law to exercise
reasonable care and skill. The defendant denied liability and alternatively argued contributory negligence on the part of
the plaintiff.

The High Court of Australia, reversing the decision below,™ found that the plaintiff was contributorily negligent for
failing to exercise reasonable care to protect itself from losses. Gleeson CJ, McHugh, Gummow and Hayne JJ (the ma-
jority) held that the apportionment legislation was, however, not applicable to a contractual claim.” Their decision was
based on legislative construction and their Honours delved into an analysis of the text, history and purpose of the legis-
lation. They observed that the natural and ordinary meaning of statutory wording did not support the interpretation that
the apportionment legislation applied to a contractual claim. Further, historicially, their Honours could not find a case in
which the defence of contributory negligence had been applied to a cause of action in contract. Moreover, the purpose
of the legislation is to allow recovery of damages in cases where contributory negligence had operated as a complete
defence to a tortious action. 77 The majority considered it strange that the legislation would have the effect of diminish-
ing the rights of a plaintiff suing in contract.

The majority further drew on policy considerations to buttress their favoured interpretation of the apportionment legis-
lation.” Essentially, they analysed the conceptual distinctions between contract and tort. It is said that in contract, the
plaintiff has provided consideration for the defendant's promise to exercise reasonable care and the parties have agreed
to be regulated by the contractual model of apportioning responsibility.” There is thus no justification for disallowing
the plaintiff's recovery to be assessed based on contractual rules. If the defendant wished for a different model to apply,
he could have bargained for it. In tort law, on the other hand, the duty to take reasonable care is imposed by law on the
parties and in the absence of parties' agreement, general law defines their rights and liabilities. The majority concluded
by saying that for the apportionment legislation to be applicable to contractual claims, it would require legislative
amendment.®

Astley has since stood for the position that Australian law accepts the ‘complete’ concurrence of actions. The signifi-
cance of accepting ‘complete’ concurrence of actions can be better appreciated in the wider context of commercial litiga-
tion where it is commonplace for concurrent actions to arise in contract, tort, equity and statute. In Australia, there may
be more than one statutory provision addressing the same underlying conduct that results in the same loss. In Selig v
Wealthsure Pty Ltd,® the High Court of Australia has unanimously ruled that the statutory defence of proportionate lia-
bility that is designed to be applicable to one statutory claim® will not be applied to other parallel statutory claims
brought for the same underlying conduct resulting in the same loss. The combined effect of Astley and Selig is that
plaintiffs in Australia are encouraged to continue the practice of pleading alternative claims in the hope that one or more
of them will prove to be advantageous.

Nevertheless, it should not be missed that the majority's approach in Astley came as a surprise to many. As Callinan J,
the dissenting judge in the case, observed, the then prevailing authorities and academic views pointed towards allowing
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contributory negligence to operate as a partial defence in cases of concurrent liability in tort and contract.®* Notably, the
State and Territory legislations were quickly amended, post-Astley, to reverse the effect of the decision,® which to some
degree demonstrates that the decision was not warmly received in Australia. The decision has also received considerable
criticisms from scholars.® There are three main lines of attack. First, it is disputed that the majority's construction of the
apportionment legislation is the only fair reading of the statutory provision.® Second, it is said that the majority wrongly
assumed that contributory negligence has no role in contract law, especially because the common law is an evolving
enterprise.®” Third, it has been argued that while the plaintiff may generally choose from any of the concurrent causes of
action, there are circumstances in which the choice should be limited by 'sound and articulated policy reasons'.® It is
suggested that the policy reason that contract is based on parties’ will -- unlike tort law which imposes duties on parties
-- does not apply to the facts of Astley as the contractual duty of care in that case was implied as a term in law.®

This is not to say that the Astley approach is without merits. It is simple and avoids the difficulties of trying to harmo-
nise the 'incidents’ of legal liability, a project which English law is presently engaged in but not without complication.
Importantly, Astley recognises that where the circumstances generate more than one cause of action, the plaintiff should
be allowed to choose amongst the alternative claims. This, we say, is a logical starting point that is also faithful to the
decision in Henderson v Merrett. Given the criticisms that Astley has attracted, however, particularly in light of the third
line of attack, we do not think that the analysis under English law should stop at the position taken in Astley.

A more principled understanding of concurrence

We therefore put forward a more principled understanding of concurrence. This understanding is inspired not only on
the Australian approach, but also in part by Floyd LJ's observation in Wellesley Partners LLP. He said: '[iJt makes no
sense at all for the existence of the concurrent duty in tort to upset this consensus, particularly given that the tortious
duty arises out of the same assumption of responsibility as exists under the contract.”® In other words, Floyd LJ recog-
nised that in a case such as Wellesley Partners LLP, the tortious duty was fully derived from the contractual relation-
ship. We label such a scenario as a case of 'derivative duty' because the fact that one duty was derived from the other is
crucial to the legal analysis that we are advancing, which is premised on the fundamental starting point that contractual
and tortious liabilities must be analysed separately, even if the outcome may well be that only one set of rules eventually
applies.

Under our proposed analytical framework, the starting point is that tortious liability and contractual liability are parallel,
sitting side-by-side and therefore subject to the rules of their respective liability regimes. This is therefore the Astley
position. But we do not propose for the analysis to stop there. This is because the facts of the specific case may affect
the application of a particular rule to the claim, in particular, where there are policy justifications. In a 'derivative duty'
case* such as Wellesley Partners LLP, Taylor suggests that applying the tortious test for remoteness, namely, what are
the reasonably foreseeable losses, would lead to the answer that reasonably foreseeable losses are those that are within
the parties' reasonable contemplation at the time of contracting.®2 As he explains, 'the reasonably foreseeable conse-
quences of any subsequent negligent act are only those provided for in the contract'.® Our analysis, in agreement with
Taylor's suggestion, is that the court ought to apply the tortious remoteness test to the tortious claim. We suggest, how-
ever, that the reasonably foreseeable losses of the tort are limited -- in this sense, 'those provided for in the contract', as
Taylor has argued -- by the reasonably foreseeable losses under the contract regime. In other words, the tort enquiry
leads to the same answer as the contract enquiry. This is because the tortious duty is derived from the contractual duty.
It also does not matter that the contractual duty may be a term implied by law. When parties have entered into a con-
tract, they have voluntarily signed onto the contractual regime of risk allocation, including rules on implication of terms
by law.

Our analysis, while generating the same practical outcome as the English Court of Appeal decision in Wellesley Part-
ners LLP, avoids the simplistic understanding that contract somehow 'trumps’ tort. It also does not depend on the erro-
neous but oft-held proposition that the contractual test ought to apply because the only duty is contractual, and not tor-
tious. Finally, this analysis also sits more comfortably with the central reason for allowing concurrent liability in Hen-
derson v Merrett, which is that tortious and contractual liabilities arise independently and separately.

One objection to our proposed analysis may be that the judicially endorsed ‘trumping' approach -- that is, only the con-
tractual rule applies in so far as remoteness is concerned -- is far more efficient, straightforward and simple. Our re-
sponse, in addition to the merits highlighted above, is that the objection is most forceful in respect of the remoteness
issue, but the remoteness issue is only part of the operation of our proposed framework. The force of the objection di-
minishes and the weakness of the ‘trumping approach' becomes evident in respect of other issues, to which we turn mo-
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mentarily, after we explain our analytical framework further by referring to the different fact situations to which it might
apply.

Moreover, it should not be missed that the ‘trumping' approach is inherently problematic as it encourages the coales-
cence of the tortious and contractual tests as a result of the lack of explanation of why one test 'trumps' the other in
concurrent claims. For example, in Thake v Maurice,* the plaintiffs sued the defendant surgeon for a failed vasectomy.
Before performing the operation, the defendant failed to warn the plaintiffs that there was a small chance after the oper-
ation that there could be a recanalisation of the vas such that the first plaintiff could fall pregnant again. One of the
questions raised was whether the defendant was liable for failing to warn the plaintiffs of the possibility of recanalisa-
tion. Kerr LJ, whose opinion on this point the rest of the English Court of Appeal agreed with, recognised that the plain-
tiffs had framed their claim in both tort and contract, but held that it was not necessary to distinguish between them.®
The consequence was that it became unclear what test the judge applied to determine whether the duty had been
breached. In deciding that the defendant's breach amounted to negligence both in tort and contract, Kerr LJ seemed to
have assumed that the broader tort principles applied exclusively. Ultimately, it is useful in this regard to heed Burrows'
reminder that the restrictions on compensation (being an example of the incidental rules) should not differ as between
tort and contract simply due to the different cause of action; instead, as Burrows states, ‘[o]ne needs to examine whether
there is a rational reason for there being a difference.'*

Independence: A proper understanding of concurrence and its effect on incidental rules

The proposed analytical framework

We propose an analytical framework to determine the applicable incidental rule for concurrent liability in contract and
tort that is consistent with the reasoning in Henderson v Merrett. ” Thus, if the key holding in that case is that concur-
rent liability arises because both tortious and contractual liabilities arise separately unless excluded, then the relevant
incident rules, be it in tort or contract, must apply respectively to each, unless otherwise excluded. Furthermore, our
proposed analytical approach sheds the idea that the choice of the correct incidental rule is about a contest between tort
and contract rules. Rather, it is about formulating a new set of rules that apply to claims involving concurrent liabilities
in tort and contract. As Reynolds so pertinently put it, 'rivalry between principles, as opposed to a study of their interac-
tion and interrelation, is unlikely to be productive'.® The key to resolving the apparent differences is to pay attention to
the inherent characteristics of tort and contract, and to consider, based on those characteristics, which policy should
prevail in the situation involving concurrency.

With these points in the background, one major problem with the current approach as regards concurrent liability, in our
view, is that all too often questions asked about the application of incidental rules in cases of concurrence have solely
focused on the legal issue rather than the particular fact situation that is being considered.® However, there is no
one-size-fits-all answer as to the applicable incidental rule in relation to a legal issue. While it is of course important to
be clear what the relevant legal issue is -- since the objectives of the relevant regime of rules that is invoked by the rel-
evant issue are not the same -- we suggest that there is a need to go further.

The additional level of differentiation concerns the fact situations giving rise to that particular ‘concurrent liability' is-
sue. The facts of each case need to be reviewed and carefully distinguished to determine how the concurrent liability in
question has arisen. Through this exercise, one might conclude that there was no concurrent liability to begin with. In
Wellesley Partners LLP, Roth LJ was cognisant of the importance of this differentiation exercise. He distinguished be-
tween a 'parallel liability' case such as Wellesley Partners LLP, where both tortious and contractual claims arose from
the same facts against the same defendant, and cases where only tortious liability arises but are 'equivalent to contract'.1
The latter cases include 'where a client receives gratuitous advice from a solicitor, or where the loss is attributable to the
concurrent negligence of two defendants only one of whom owes a duty in contract, such as where a client claims
against both its solicitor and barrister but has no contractual relationship with the barrister'.?* The latter cases are not
‘concurrent liability' cases -- at no point was there a contractual claim or contractual relationship. Whether these cases
should be subject to contractual rules for being similarly concerned with ‘assumption of responsibility' is to be consid-
ered separately.*®> Apart from those cases, true concurrent liability cases involving torts and contract may arise in dif-
ferents ways, as we elaborate below.

The different fact situations raised by concurrent liability in torts and contract

Situation (1): Tortious duty derived from contractual relationship
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First, tortious liability can derive from the contractual relationship. For example, in Wellesley Partners LLP, the two
duties of care arose from the 'same assumption of responsibility as exists under the contract'.*® The terms of the contract
define the rights and liabilities assumed by the parties and so the tortious liability, while an independent source of liabil-
ity, has the same content as that defined by the contract.’>* Here, the contractual relationship forms the basis for ascer-
taining the extent of the duty owed at common law.* This situation will usually include those where the parties have set
out their rights and liabilities clearly in the contract concerned. Where they have not done so, such rights and liabilities
can still be implied into the contract. Either the express or implied stipulation of those rights and liabilities will be suffi-
cient for the tortious liability to be derived from the contract. This is an example of a 'derivative duty' case. Professional
negligence cases, where there is a tortious duty of care alongside a direct contractual relationship between the parties,
readily illustrate 'derivative duty' cases. These are also the most commonly analysed concurrent liability cases and about
which debates are frequently generated. As noted above, although the tort remoteness rules therefore apply, their appli-
cation leads to the same outcome as though the contractual remoteness rules apply.

Situation (2): Contractual relationship arising after the tortious duty has arisen

Second, the contractual relationship may arise after the tortious duty has arisen. This may happen where the parties de-
cide subsequently to govern their dealings by contract, after a duty in tort arose in the first place. What the contract says
regarding the parties' rights and liabilities is crucial to the proper legal analysis. In relation to negligence which arose
before any contract was formed, it is essentially a purely tortious case. Straightforwardly, tortious rules would govern
the claim. At that point, therefore, there is no issue of concurrent liability.

Where the tortious duty had arisen before the contract was formed, but action is being pursued for conduct that occurred
post-contract, the court needs to first consider how the contract arose. The contract may be implied by the court. This is
of course a relatively rare instance, for a court will only imply a contract based on necessity and the intentions of the
parties.’* For example, a solicitor might have given advice to a client and assumed a responsibility towards him. A court
could find that a contract had expressly arisen between the parties from their conduct a few months into their relation-
ship.»” Indeed, had a contract been implied between the parties in the recent English Court of Appeal decision of
Lejonvarn v Burgess,** that would be within the situation currently contemplated. In that case, an architect had supplied
her professional services to her friends free of charge. The Court found that while a contractual relationship did not exist
between the parties since the normal elements of contractual formation were absent, the trial judge had been correct to
find that the parties' relationship was akin to contract. This in turn justified a finding of a duty of care in tort in respect
of the economic loss suffered by the plaintiffs. The Court reasoned that the scope of duty assumed was reasonably cer-
tain. Also, even though the services were provided for free, the architect had done so in the expectation of further busi-
ness. It is conceivable that had the court implied a contract, that would fall within the situation presently being consid-
ered, that is, a contractual relationship arising after the tortious duty had arisen. Indeed, in the unlikely event that a court
implies a contract based on the assumption of responsibility in tort (‘tortious relationship), then the contents of the im-
plied contract will be derived from the 'tortious relationship'. If so, even if the incidental rules of contract were to apply,
there is some scope to argue that, in effect, they may lead to the tortious outcome. This is because the contractual liabil-
ity has been derived from the tortious relationship such that, in applying the contractual incidental rules, the tortious
context must be relevant. In particular, in relation to remoteness, what may fall within the parties' reasonable contem-
plation in contract would be what was reasonably foreseeable to the parties in the context of their tortious relationship.

If the contract is not implied but express, a court must then proceed to consider the content of the contract. The contract
may expressly exclude tortious liability arising before and during the term the contract -- if so, contractual rules will
govern solely (see Situation (4) below). Alternatively, the contract may say that the terms of the contract shall strictly
govern the parties' relationship (contractual claims or otherwise) from the time the contract has been formed. In such a
case, the pre-contractual tortious relationship would be governed by tortious rules and post-contractual tortious rela-
tionship would be governed by contractual rules.

At this point, a deeper normative question may be asked: why do we give effect to party autonomy in matters concern-
ing non-contractual liability? In particular, the law of torts is generally perceived as regulatory and policy-based and
these functions may be undermined if we allow consensual modification. Our response is simple. Giving effect to party
autonomy enables contracting parties to better plan their transactions and their risks (including assessing insurance cov-
erage, etc). Moreover, the concept of risk allocation permeates not only tort law but also equity where the courts allow a
great degree of contractual modification.® The real question is what are the limits of contractual modification.

Situation (3): Tortious duty of care arising from a contractual background? -- a less straightforward case
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More unusually, there may be cases where there is no direct contractual relationship between the plaintiff and the al-
leged defendant tortfeasor, but the contractual relationships form the factual background from which a tortious duty of
care may arise. The facts of Rolls-Royce New Zealand Ltd v Carter Holt Harvey Ltd™ illustrate this exceptional scenar-
io. In that case, a contract was entered into between the employer and the main contractor, Genesis, to construct a
building (Contract 1). Genesis then subcontracted part of of the work to a subcontractor, Rolls Royce (Contract 2).
There was no direct relationship between the employer and Rolls Royce. There was a term in Contract 1 that enabled
the employer to compel Genesis to sue Rolls Royce under Contract 2 to enforce Rolls Royce's obligations thereunder.
This, in other words, provided an indirect contractual avenue for the employer to sue Rolls Royce.

The plant failed to operate in accordance with the contractual specifications set out in Contract 2. The employer sued
Genesis for breach of contract and Rolls Royce directly in the tort of negligence for causing economic loss.*** The NZ
Court of Appeal was confronted with the issue of whether a duty of care not to cause economic loss in tort should be
imposed on Rolls Royce in the circumstances. By reference to policy considerations as well as the contractual terms (in
particular, the limitation clauses), the Court found that a duty of care ought not be imposed on Rolls Royce.*? We are
not concerned with the reasons here.

No issue of concurrent liability arose in Rolls-Royce as a result of the Court's finding. The contractual setting thus nega-
tived a tort duty, which is likely to be the outcome in most such cases.'®® If the parties desire a more direct means of
pursuing liability for poor performance or non-performance, they could have bargained for that, instead of using the law
of torts to achieve the same. But assuming that the Court found that a tortious duty of care should be imposed, then
there is a more nuanced issue of ‘concurrent liability' -- a tortious claim as well as an ‘indirect' contractual claim arising
concurrently. This is unlike Situation (1) because the tortious duty is not derived from a contract between the same two
parties and is thus not a classic case of concurrent liability. Nevertheless, the contracts between A and B as well as be-
tween B and C may affect the tort claim between A and C. For example, contractual limitation clauses found in the con-
tract to which A (plaintiff suing in tort) was a party (but C (the defendant) was not) could be relevant.*** The defendant
may be able to rely on these contractual terms by arguing that he is a specifically designated beneficiary pursuant to the
Contracts (Rights of Third Parties) Act 1999 (UK). s These clauses may operate to limit the extent of tortious liability
owed by the defendant. In that sense, this is akin to Situation (4) to which we now turn.

Situation (4): Tortious liability excluded by contract

Third, regardless of how tortious liability arose, the parties can by contract, subject to statutory regulation,*¢ exclude
tortious liability. For there to be contractual exclusion of tortious liability, the parties must expressly provide so in the
contract; it is not sufficient to point to the presence of the contract in itself as indicating that the parties impliedly in-
tended to exclude an otherwise independent basis of liability. An example is the well-known Hedley Byrne case, where
the parties had by contract excluded any tortious liability for negligent misstatement. We call these ‘contractual exclu-
sion' cases.'’

Situation (5): Overriding policy consideration independent of tort or contract

Finally, regardless of how the contractual and tortious liabilities have each arisen, the presence of any overriding policy
consideration will always bar either claim. The only exception is if the policy consideration can be specifically con-
strained to either tortious or contractual liability, in which case the policy consideration will only affect that particular
claim. We call these ‘overriding policy exclusion' cases.

Take for example a claim for upkeep costs occasioned by the wrongful birth of a child. Assuming that both contractual
and tortious actions are available (thereby ignoring the English context where there might be no contract to sue on),
academics have largely suggested that the outcome should not differ whether framed as a contractual or tortious action.
The explanation given for this view is that, if the reason for disallowing the claim is one of the broad public policy con-
siderations accepted in McFarlane v Tayside Health Board, then that should apply equally regardless of how the ac-
tion is framed. Indeed, Jones has pointed out that the factors that led the House of Lords to reject an award of upkeep
expenses in McFarlane would 'seem to be just as relevant to contractual claims as to tort claims'.** Thus, if the law
treats the birth of a normal, healthy baby as a blessing and not a detriment capable of compensation (per Lord Millett),
or that the benefits to the parents of having a healthy child are incalculable and therefore it cannot be established that the
costs of rearing the child will exceed the value of the benefits (per Lord Hope), or that distributive justice does not per-
mit such losses to be awarded (per Lord Steyn), then 'the existence of a contractual relationship between the parties
would not obviously alter the outcome of such an approach, whether the obligation was to exercise reasonable care or to
achieve a specific result'.* This may be an example of a broad public policy consideration that applies across tort and
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contract; in this case the same result should be obtained regardless of whether the action was framed in tort or contract,
and regardless of the general acceptance of concurrence.

The one exception to this broad operation of policy consideration across concurrent liability in tort and contract is if the
particular policy consideration can be confined to either tort or contract. For example, if it is thought that damages for
mental distress cannot be recovered in contract, and that that policy is particular to contract, then it should not carry
over to prohibit the same claim in tort.** This of course oversimplifies matters because, as Burrows points out,'? it is not
the case that tort law, in particular by the tort of negligence, awards damages for mental distress all that easily. It is also
not true that contract denies recovery of damages for mental distress, especially in the light of Farley v Skinner.'%

Some possible answers to the applicable incident rule in certain fact situations

Having set out the different fact situations in which concurrent liability can arise, it is now apposite to consider how
various legal issues will be analysed within this framework. This is not a call for a return to analysing the applicable
incidental rule in concurrence by reference to the legal issues, but simply an acknowledgement that the legal issue will
be the starting point of any analysis. The point about remoteness has already been covered above, so we will not repeat
our analysis in respect of that incidental rule.

Type of recoverable losses

It has been suggested that the ease by which damages for mental distress are recovered in tort should be reconciled with
the greater difficulty that such damages are recovered in contract, especially where there is concurrent liability in tort
and contract. However, recent developments in contract law have made the recovery of such damages easier. On the
contrary, recent developments in the tort of negligence have made such recovery harder.

In contract, such damages, or damages for 'loss of amenity', can be recovered if an important object of the contract was
to give pleasure or amenity. That lost amenity is directly connected with the value that the promisee ascribes to the
promised product or service. For example, in Ruxley Electronics and Construction Ltd v Forsyth,*?* the plaintiff had
contracted with the defendant to build a swimming pool. The defendant, in breach of contract, built a pool whose depth
was only 6 ft as opposed to the promised 7 ft 6 inches. The House of Lords awarded £2500 for loss of amenity even
though the market value of the pool was unaffected. This sum represented the plaintiff's own valuation of the worth of
the pool above the market value. Similarly, in Farley v Skinner, the plaintiff specifically asked the defendant surveyor to
investigate whether his property would be adversely affected by aircraft noise. The defendant, in breach of contract, said
that the property was not affected when in fact it was. The House of Lords awarded £10 000 for loss of amenity even
though the market price of the property was not less than what the plaintiff paid. Again, this sum related to the plaintiff's
own valuation of the property above its market value. Finally, following similar principles, the Singapore High Court in
Yap Boon Keng Sonny v Pacific Prince International Pte Ltd? awarded $50 000 for loss of amenity so as to compen-
sate the plaintiff for the inconvenience experienced from undersized bedrooms. In contrast, the position is slightly dif-
ferent in tort law. In White v Chief Constable of the South Yorkshire Police,* Lord Hoffmann said that damages can
only be awarded for a 'recognised psychiatric harm', as opposed to a mere mental distress occasioned by everyday con-
sequences such as shock, fear, anxiety or grief. The position is likewise in Singapore.*?

The contrast between the recovery of damages for mental distress in tort and contract has led Burrows to ask the signif-
icant question of whether, when there is concurrent liability, 'a plaintiff can invoke Farley v Skinner to evade the normal
denial of liability in the tort of negligence for mere mental distress'.*?® And perhaps the corollary question might also be
asked: 'can a plaintiff invoke the tort of negligence to avoid the general prohibition against damages for mental distress
if Farley v Skinner does not apply?' As Burrows points out,'? the most important case touching on this issue is Hamilton
Jones v David & Snape,™ in which a claim was brought against solicitors in both tort and contract for the recovery of
mental distress said to be caused by the solicitors' negligence that had resulted in the plaintiff losing custody of her sons.
Neuberger J concluded that the narrower rules of tort should not, in this case, preclude the application of the wider con-
tract rules. His Lordship said this:

[11f a head of claim, in a case such as this, is recoverable in contract, the fact that it may not normally be recoverable in tort should
not prevent it being recoverable in contract. The logic of the reasoning in [Verderame v Commercial Union Assurance Co [1993]
BCLC 793] suggests, if anything, that the approach to damages in tort in such a case as this is governed by the approach to damag-
es in contract. ™!
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Burrows supports this reasoning in terms of principle and policy. In his view, the arguments in favour of narrowing lia-
bility for mental distress in tort, such as the need to avoid a flood of litigation, do not apply if the parties are in a con-
tractual relationship, which will, by its very nature, restrict the reach of the claim.32 However, it is also possible to ana-
lyse the problem as coming within fact Situation (5) above, that is, the policy considerations that restrict (or not restrict)
the claim for damages for mental distress are particular to each body of law. Allowing one does not, to use Birks' ex-
pression, 'stultify'® legal development as a whole. Thus, because the policy considerations are particular to each, neither
would trump the other, and the plaintiff should be allowed the freedom to take advantage of the rule that is more fa-
vourable to him. As for the converse situation of using tort to overcome the contractual restriction in Farley v Skinner, it
is submitted that the present analysis would also result in the plaintiff being able to make use of tort to do so since the
policy considerations for/against the recovery of damages for mental distress are peculiar to each area of law.

Contributory negligence

As for the defence of contributory negligence, Hobhouse J had held in Vesta v Butcher®* that it would operate as a de-
fence to breach of contract only where the defendant was concurrently liable for in breach of contractual duty of care as
well as the tort of negligence. The reasoning appears to be that the defendant should not lose his right to the defence in
tort just because the plaintiff has chosen to plead his claim in contract. However, there may be a concern that this has a
bizarre effect in practice: it would encourage the defendant to argue he has breached both a strict contractual duty, as
well as a fault-based tortious duty. The defendant would in effect be better off (by being able to plead contributory neg-
ligence) by saying that he is more at fault (by arguing that he has breached a tortious duty in addition to a contractual
duty).

At present, there are two options that the law can take. The first is simply to say that contributory negligence applies in
contract as well as tort;*® and the second is to say that contributory negligence does not apply in contract at all,** that is,
the Astley position. Where the defence is found in legislation, this involves an exercise of statutory interpretation.
Where the legislation is silent on the matter and either option is thus plausible, we suggest to inquire into the fact situa-
tion from which the concurrent liability arises. By our analysis, if the tortious duty is derived from the contractual rela-
tionship, then the defence of contributory negligence should be available with respect to both claims, unless is precluded
by the contractual arrangement (subject, of course, to legislation that controls such exclusion clauses), then there is good
reason to exclude the defence for both types of claim. However, if the respective liabilities had arisen independently,
then the plaintiff could cause the defendant to be unable to rely on the defence by pleading his case in contract only.
This is a more principled approach that is tied to the parties' factual situations, rather than an arbitrary choice between
contributory negligence being available in contract or tort.

Limitation periods

There are some fundamental differences between how limitation periods differ for contract and tort, even though a pe-
riod of 6 years is imposed for both under, for example, the provisions of the Limitation Act 1980 (UK). The difference
lies in the way the start of the 6 years is calculated. Because breach of contract is actionable without proof of damage,
the time starts accruing at the date of breach. In contrast, because the tort of negligence is actionable only upon proof of
damage, the cause of action accrues only when damage is suffered. For the tortious claim, time only runs from the date
of damage.® This is usually more favourable to the plaintiff, as more time may pass before the claim is time-barred.

Like Sir Rupert, we do not believe that the difference between limitation periods for contractual and tortious claims
should affect the law on concurrent liability.*® The purpose of limitations is to enable both plaintiffs and defendants to
know where they stand in relation to a claim, and thereby structure their litigation accordingly. If a wronged plaintiff is
unable to claim because of the onset of limitation, the law on concurrence should not be changed to accommodate his or
her claim. Indeed, if there is a concern with the rules relating to limitation, then the proper course of action should be to
amend them. The application of our framework without permitting limitation periods to affect the law will lead to a
more coherent understanding of the law.

In sum, the application of our proposed framework to the two issues of type of recoverable loss and contributory negli-
gence demonstrates the importance of recognising the true essence of concurrent liability, which is that the two streams
of liabilities should apply equally and independently. It is important not to mistake the outcome where one stream pre-

vails to mean that one had trumped the other; rather, that result is better understood as a consequence of the application
of two independent set of rules to a particular factual situation.

Conclusion
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This article proposes a framework of analysing concurrent liability that is consistent with the central reasoning of Hen-
derson v Merrett. We have shown that context is important in assessing the applicable incidental rule in instances of
concurrent liability. The central argument advanced is that the present understanding of the 'incident rules' in concurrent
liability in tort and contract, such as the applicable rule of remoteness or limitation, is inconsistent with the rationale for
concurrence laid down in Henderson v Merrett. Rather than analyse concurrence as a single situation and engage in
what is effectively an arbitrary choice between the rules of tort or contract, it has been suggested that concurrence
should be analysed as encompassing several possible situations, each requiring proper analysis as to which the applica-
ble incident rule should be. There is no one fixed incidental rule for each legal issue. Rather, there will be different an-
swers depending on the context, that is, the precise fact situation in which concurrent liability in tort and contract has
arisen. It is also important to recognise that, save for the limited instance where parties have by contract excluded tor-
tious liability, the incidental rules of tort will always apply alongside contractual rules. At times the outcome will be the
same as if the contractual rules only applied, but that is because the application of the tortious rules yield the same re-
sult, rather than that they are ousted by contract. This is an important conceptual realisation because it preserves the
central rationale for concurrence set out in Henderson v Merrett.
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