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Formation of contract

Offer and acceptance

12.1  The coincidence of offer and acceptance is a basic but necessary
requirement of every valid contract. Whether this requirement is
satisfied is largely dependent on the precise facts of the case concerned.
Due to the fact-centric nature of the enquiry, it is difficult to draw
general propositions from the cases, but the High Court’s approach in
Lim Beng Cheng v Lim Ngee Sing [2016] 1 SLR 524 (“Lim Beng Cheng”)
provides some guidance in this regard.

122 The principal question in that case was whether the parties
entered into an agreement in October 2010, under which the defendant
promised to transfer a 46.5% stake in a property to the plaintiff. The
defendant contended that the alleged contract was merely a proposal
that he never accepted. Judith Prakash J rejected this contention, finding
it clear that a binding agreement was indeed formed. Importantly,
her Honour found that the language used in the document suggested
that it was meant to be binding between the parties. In particular, the
document had used words such as “the agreed settlement”, “in view of
this agreement” and “it is agreed”. The learned judges focus on the
contractual language is in line with the Court of Appeals approach in
Woo Kah Wai v Chew Ai Hua Sandra [2014] 4 SLR 166 (noted
in Alvin W-L See, “Contract for the Grant of a Compliant Option to
Purchase” [2015] Sing JLS 241 and discussed in (2014) 15 SAL
Ann Rev217 at 217-218, paras 12.2-12.5), where the court also
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emphasised the parties’ express references to the words “offer” and
“acceptance” as being crucial towards its finding of a binding contract.

12.3  Prakash J in Lim Beng Cheng also considered it important that
the parties signed the document after spending an hour preparing it. In
her Honour’s view, if the document was a mere proposal, the parties
would not have signed it, much less spent a considerable amount of time
preparing it. Furthermore, Prakash ] also rejected the defendant’s
contention that he would not have agreed to the terms, which were
“onerous and commercially insensible” (Lim Beng Cheng at [50]). On the
facts, her Honour struggled to find any commercial insensibility of the
kind that would cast doubt on the genuineness of the defendant’s
consent. Finally, Prakash ] also dismissed as an afterthought the
defendants argument that the parties’ subsequent conduct showed that
the document signed in October 2010 was meant to be a proposal.
Indeed, the defendant did not deny his obligation to transfer the
promised share of the property concerned to the plaintiff until 2013.

124  More broadly, Prakash J’s approach in Lim Beng Cheng is
entirely consistent with, and an apt reminder of, the objectivity principle
that underlies the ascertainment of offer and acceptance (see generally,
The Law of Contract in Singapore (Andrew Phang Boon Leong gen ed)
(Academy Publishing, 2012) at paras 03.006-03.014). Indeed, as
Blackburn ] said in the classical case of Smith v Hughes (1871)
LR 6 QB 597 at 607, regardless of a man’s real intention, he would be
bound if his conduct reasonably leads another party to enter into a
contract with him. This also accords with the Court of Appeal’s
adoption of the promisee-objectivity approach in Tribune Investment
Trust Inc v Soosan Trading Co Ltd [2000] 2 SLR(R) 407
(“Tribune Investment”), where the court said (at 422-423) that “the
language used by one party, whatever his real intention may be, is to be
construed in the sense in which it would be reasonably understood by
the other” These general principles were undeniably applied in
Lim Beng Cheng, in which Prakash ] adopted a decidedly objective
approach towards the language used in the document, as well as the
parties’ conduct before and after the conclusion of the agreement.

12.5 As a legal matter, Prakash J's treatment of the defendant’s
argument, that the parties’ subsequent conduct showed that the original
document remained a proposal, requires some clarification. Although
her Honour rightly found on the facts that the defendant’s argument was
a mere afterthought, the issue could have been dealt with on the legal
principle that the parties’ subsequent conduct cannot alter the existence
of the contract between them (see, eg, Perry v Suffields Ltd [1916]
2 Ch 187). The “exception” to this principle is if the parties’ subsequent
conduct shows an agreement to rescind the original contract. However,
the defendant’s argument in Lim Beng Cheng was not on such a basis,
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and had seemingly proceeded on the legally impermissible approach
that the parties subsequent conduct had somehow altered the
objectively ascertained nature of the original agreement.

12.6 A more specific aspect of offer and acceptance was discussed in
the Court of Appeal decision of Ong & Ong Pte Ltd v Fairview
Developments Pte Ltd [2015] 2 SLR 470 (“Ong ¢ Ong”). The primary
issue in that case was whether general contractual principles applied
generally to the offer to settle (“OTS”) regime under O 22A of the
Rules of Court (Cap 322, R 5, 2006 Rev Ed). The court held that they did
not, contrary to the High Court’s analysis in Chia Kim Huay v Saw Shu
Mawa Min Min [2012] 4 SLR 1096 (discussed in (2012) 13 SAL Ann Rev
195 at 197-198, paras 12.8-12.15). However, the court also emphasised
that this did not mean that contractual principles have no place at all
under the OTS regime: Ong ¢ Ong at [53].

12.7  Apart from that issue of civil procedure, the court also had
occasion to consider whether a fundamental change in circumstances,
occurring between the time an offer was made and before it was
accepted, could cause the offer to lapse. This issue had previously been
considered by the High Court in Norwest Holdings Pte Ltd v
Newport Mining Ltd [2010] 3 SLR 956 (“Norwest Holdings”) (see (2010)
11 SAL Ann Rev 239 at 241, para 11.7). As was discussed in (2011) 12
SAL Ann Rev 182 at 187, para 11.15, Belinda Ang Saw Ean J considered
that the contemporary juridical basis for an offer lapsing due to changed
circumstances was premised on the explanation in either Financings
Ltd v Stimson [1962] 1 WLR 1184 (“Financings Ltd”) (which had implied
a condition into the offer that the subject matter of the offer must
remain in substantially the same condition as it was at the time of the
offer, failing which the offer lapses), or Dysart Timbers Ltd v Roderick
William Nielsen [2009] 3 NZLR 160 (“Dysart Timbers”) (which had
required the change in circumstances to be fundamental before the
associated offer could be said to have lapsed). In the end, however, her
Honour dismissed the explanations employed in Financings Ltd and
Dysart Timbers as unconvincing due to the artificiality of implying a
term to unanticipated changes in circumstances. Instead, her Honour
thought that the doctrine of offer and acceptance and common mistake
were adequate to explain the consequences of changed circumstances
which occur after an offer was made and before the offer was accepted.
Although the decision generated some degree of academic interest (see,
eg, Christopher Hare, “Changed Circumstances and Lapsing Offers”
[2010] LMCLQ 379 and David McLauchlan & Rick Bigwood, “Lapse of
Offers Due to Changed Circumstances: A Contract Conversation”
(2011) 27 JCL 222), the Court of Appeal declined to comment on the
correctness of Ang J's views when the case went on appeal before it
(see [2011] 4 SLR 617).
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128 In Ong & Ong, the Court of Appeal had to consider the
appellant’s argument that a fundamental change in circumstances in that
case freed it from being bound to the OTS. In the course of doing so, the
court appeared to accept the explanation provided in Dysart Timbers in
relation to the lapse of an offer caused by a fundamental change in
circumstances. In particular, the court alluded to the views expressed in
The Law of Contract in Singapore ((Andrew Phang Boon Leong gen ed)
(Academy Publishing, 2012) at paras 03.096-03.098) that, contrary to
the view expressed in Norwest Holdings, the doctrines of offer and
acceptance, and common mistake, cannot properly explain why an offer
would lapse in a fundamental change in circumstances. The court then
said (at [73]) that “there seem[ed] to be room for the application of the
doctrine of fundamental change in circumstances per Dysart Timbers.
While it is not entirely clear whether the court accepted the explanation
provided in Dysart Timbers, the better view is that it has, given that it
proceeded to examine whether there was any fundamental change in
circumstances on the facts of Ong & Ong itself.

Consideration

129  The issue of whether the forbearance of an invalid claim
furnished sufficient consideration arose in Lim Beng Cheng (above,
para 12.1). The defendant argued that the only consideration provided
by the plaintiff, in support of the agreement between them, was the
withdrawal of a caveat over another property, which the plaintiff was
supposedly bound to do in any case. While Judith Prakash ] found that
the plaintiff had provided good consideration elsewhere, her Honour
considered that the plaintiff’s forbearance to sue on a doubtful or even
“clearly invalid” claim is good consideration, if there are reasonable
grounds for the promisor’s claim and if the promiser honestly believes
he has a fair chance of success (Lim Beng Cheng at [58], citing Abdul Jalil
bin Ahmad bin Talib v A Formation Construction Pte Ltd [2006]
4 SLR(R) 778 (“Abdul Jalil”) at [42]). The learned judge considered that
this principle applied to the plaintiff’s promise to withdraw the caveat.
On the facts, the plaintiff was actually not entitled to lodge the caveat
since it claimed an interest as purchaser in respect of a contract for sale
dated April 2008, and the plaintiff only obtained an interest in
November 2008. The plaintiff did not lodge a caveat after
November 2008 because the April 2008 caveat had not been discharged,
and he believed in good faith in October 2010 that he was entitled to
maintain the caveat. Thus, the plaintiff’s promise to withdraw the caveat
constituted good consideration. In any event, Prakash ] also noted that,
had the plaintiff not removed the caveat, the defendant would have been
put to expense and delay in obtaining an order to effect its removal. This
likewise conferred a benefit on the defendant and hence could be
construed as good consideration.
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12.10  Strictly speaking, the facts of Lim Beng Cheng did not involve a
forbearance to sue, since the plaintiff made no promise not to sue.
Instead, it involved a promise not to maintain a claim. Understood in
this manner, there is in principle no objection to Prakash J’s application
of the principle in Abdul Jalil to the facts in Lim Beng Cheng.
Undergirding both an action to sue and the maintenance of a claim is
the existence of a right over the defendant that the plaintiff thought,
rightly or wrongly, that it has. If the plaintiff forgoes this right, then that
would result in a practical benefit to the defendant even if the right were
invalid to begin with. There would be such a practical benefit because,
as Prakash ] explained in Lim Beng Cheng, the defendant in such cases is
likely spared the expenses and time involved in contesting the plaintiff’s
alleged right over it. More broadly, Prakash J's invocation of this
principle accords with how courts both in Singapore and abroad find
consideration most readily in commercial matters (see, eg,
Chwee Kin Keong v Digilandmall.com Pte Ltd [2004] 2 SLR(R) 594
at [139] and Sunny Metal & Engineering Pte Ltd v Ng Khim Ming Eric
[2007] 1 SLR(R) 853 at [29]).

Certainty and completeness

12.11 It is trite law that a contract must be certain and complete
before it can be enforceable. Another way of putting this principle across
is that, before there can be a concluded contract, its terms must be
certain and the agreement must similarly be complete. A term that is
“uncertain” exists but is otherwise incomprehensible. In contrast, an
agreement that is “incomplete” has certain terms that do not (but
should) exist and the non-existence of these terms make the agreement
incomprehensible. A contract may be unenforceable for uncertainty or
incompleteness even though there has otherwise been both offer and
acceptance between the parties.

12.12  In Lim Beng Cheng (above, para 12.1), the defendant contended
(at [93]) that the agreement in question was uncertain because of the
“various factual distortions on [its] face”. It is unclear what this meant,
although Judith Prakash ] rightly held that this was a non-starter since
what must be certain in a contract are its terms and not recitals of facts.
Moreover, her Honour said (Lim Beng Cheng at [93]) that the
uncertainty of the secondary obligations cannot render a contract
unenforceable. Prakash J's reference to a “secondary obligation” must
not be taken to refer to the sense that term is used in distinction to a
“primary obligation” This is because the principle is that it is uncertainty
in essential terms that renders the contract unenforceable, and there is
every possibility that a secondary obligation, which arises on the part of
the party in breach of a primary obligation to pay the other party a sum
of money, can constitute an essential term. Thus, it is likely that
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Prakash J’s reference to “secondary obligations” was intended to refer to
“non-essential obligations”, as contrasted with “essential” or “primary”
obligations, which, if uncertain, would render the contract
unenforceable.

12.13 The principle that uncertain essential terms would render the
contract unenforceable was also applied in the High Court decision of
Harwindar Singh s/o Geja Singh v Wong Lok Yung Michael [2015]
4 SLR 69. In that case, the plaintiff claimed that he agreed to join the
tirst defendant on a business venture in the Middle East on a low salary
and commission on the latter’s oral promises that: (a) if any of the
companies to be incorporated in the Middle East were sold, he would be
paid a lump sum to make up for the loss in salary he would suffer;
and (b) if any of those companies were listed, he would be paid a lump
sum as would all senior management of the companies; and (c) be
appointed to a senior management position and given a significant
salary increase. The first defendant moved to strike out the plaintiff’s
claim on, among others, the ground that the alleged promises were
insufficiently certain to form a contract.

12.14 Chua Lee Ming JC held that the alleged promises were too
uncertain to constitute a binding contract between the parties.
His Honour agreed with the first defendant that it was unclear: (a) what
the “loss in salary” should be or how it was to be calculated; (b) what the
“lump sum” to be paid should be or who in “senior management” that
sum should be pegged to; and (c) what “senior management position”
the plaintiff was supposed to be appointed to. Above all, there was also
no mechanism to decide any of these matters. This remained the case
even though the plaintiff had provided a range of salaries which his “loss
in salary” would fall within; there was simply no way for the court to
ascertain what the parties had agreed to within that range.

12.15 The issue of the certainty of contractual terms also surfaced in
the High Court decision of Likpin International Ltd v Swiber Holdings
Ltd [2015] 5 SLR 962 (“Likpin International”’). The case concerned the
alleged breach of an oral charterparty. Steven Chong ] held that the
alleged oral charterparty was unenforceable because the supposedly
agreed rate of hire was said to be “approximately US$130,000” per day.
As his Honour rightly noted (Likpin International at [44]), should the
law recognise a contract with such a term, “there would be endless,
insoluble, disputes as to what the agreed rate of hire is”. The inability of
the courts to ascertain just what the parties had agreed where there is
insufficient certainty is indeed the underlying rationale behind the
principle that contracts containing uncertain essential terms are
unenforceable.
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Existence of an oral agreement

12.16 The High Court decision of ARS v ART [2015] SGHC 78
(“ARS”) provides a helpful summary of the principles used to ascertain
the existence of an oral agreement. The starting point, as laid down by
the Court of Appeal in Tribune Investment (above, para 12.4), is that
where no formal written agreement was entered into or signed by the
parties, the existence of any contract “must thus be culled from the
written correspondence and contemporaneous conduct of the parties at
the material time”: Tribune Investment at [39].

12.17  After a careful analysis of the relevant cases, Quentin Loh ] set
out (ARS at [53]) the following guiding principles on the proper
approach for determining the existence of an oral agreement:

(a) in ascertaining the existence of an oral agreement, the court
will consider the relevant documentary evidence (such as written
correspondence) and contemporaneous conduct of the parties at the
material time;

(b) where possible, the court should look first at the relevant
documentary evidence;

(c) the availability of relevant documentary evidence reduces the
need to rely solely on the credibility of witnesses in order to ascertain
if an oral agreement exists;

(d) oral testimony may be less reliable as it is based on the
witness’s recollection and it may be affected by subsequent events
(such as the dispute between the parties);

(e) credible oral testimony may clarify the existing documentary
evidence;
() where the witness is not legally trained, the court should not

place undue emphasis on the choice of words; and

(g) if there is little or no documentary evidence, the court will
nevertheless examine the precise factual matrix to ascertain if there is
an oral agreement concluded between the parties.

12.18 These principles, premised as they are on an objective approach,
will undoubtedly be useful pointers in the situation where the existence
of an oral contract needs to be ascertained.
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Terms of the contract

Interpretation of terms
General principles

12.19 The law on the interpretation of contractual terms in Singapore
is largely settled. The Court of Appeal decisions of Sembcorp Marine
Ltd v PPL Holdings Pte Ltd [2013] 4 SLR 193 (“Sembcorp Marine”) and
Zurich Insurance (Singapore) Pte Ltd v B-Gold Interior Design ¢&
Construction Pte Ltd [2008] 3 SLR(R) 1029 (“Zurich Insurance”) -
described by the same court in Y.E.S. F&B Group Pte Ltd v Soup
Restaurant Singapore Pte Ltd [2015] 5 SLR 1187 (“Y.E.S.”) (at [41]) as the
“lodestars” in the Singapore law on contractual interpretation — now
provide for the relevant principles of contractual interpretation here.
Together, Sembcorp Marine and Zurich Insurance established a two-step
framework for the interpretation of contracts. First, the extrinsic
evidence that is admissible must be ascertained and secondly, the
contract is then interpreted contextually with the admitted extrinsic
evidence in mind.

12.20 While the general approach is not in doubt, two decisions
in 2015 provided valuable guidance on the understanding of the relevant
principles. In so far as gemeral principles are concerned, Vinodh
Coomaraswamy J in HSBC Trustee (Singapore) Ltd v Lucky Realty Co Pte
Ltd [2015] 3 SLR 885 (“HSBC Trustee”) (overturned on appeal in Lucky
Realty Co Pte Ltd v HSBC Trustee (Singapore) Ltd [2016] 1 SLR 1069, but
not on the law) undertook a comprehensive restatement of those
principles after a detailed study of the authorities. Although
his Honour’s restatement does not change the law - and there is no
reason to given the certainty already provided for by Sembcorp Marine
and Zurich Insurance - it does provide another way with which to
understand the relevant principles.

12.21  Most broadly, Coomaraswamy ] extracted four important points
trom Zurich Insurance, namely:

(a) First, the goal of construing a contract was to determine
and give effect to the intention of the parties, objectively
ascertained. As such, the parties’ subjective intentions were
ordinarily immaterial to construing their contract.

(b) Secondly, the purpose of construing a contract was to
give the contract a meaning that fairly represented the parties’
objective ascertained intention. It was certainly not to achieve a
result that was just and fair in all the circumstances of the case.
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(c) Thirdly, the construction exercise had to ascribe to the
words and phrases chosen by the parties in their contract some
legitimate meaning. It was thus wrong to give those words a
meaning beyond the contours of their penumbral meaning, or
no meaning at all.

(d) Fourthly, the contextual approach obliged the court to
have regard to the evidence extrinsic to the words used by the
parties. However, the evidence must satisty the Zurich Insurance
criteria.

1222 In turn, the learned judge opined that Sembcorp Marine
supplemented Zurich Insurance in three ways, namely:

(a) First, Sembcorp Marine distinguished between
“interpretation” and “construction” of a contract.

(b) Secondly, Sembcorp Marine emphasised the distinction
between the substantive law of contract and the adjectival law of
evidence.

(c) Thirdly, Sembcorp Marine identified legal and
pragmatic factors that militated against taking an overly robust
approach to the use of extrinsic evidence as an aid to
construction. These constraints justified the criteria imposed by
Zurich Insurance, and also their cautious application.

12.23 It is difficult to disagree with much of Coomaraswamy J’s
restatement of the applicable law. Indeed, much of the learned judge’s
restatement had been similarly covered in academic writings which
attempted to explain the effect that Sembcorp Marine had on
Zurich Insurance, as well as the state of the law after these two pivotal
cases (see, eg, Goh Yihan, “The New Contractual Interpretation in
Singapore: From Zurich Insurance to Sembcorp Marine” [2013]
Sing JLS 301). A minor point might be made of the learned judge’s use of
the word “construction” in the course of his judgment, even when
referring to situations clearly involving “interpretation”, in accordance
with the definition made in Sembcorp Marine that “construction” refers
to a composite process encompassing interpretation, as well as
implication and rectification. Indeed, this was a point the learned judge
himself recognised in HSBC Trustee (at [38]). As such, and with respect,
it might have been clearer if the word “interpretation” had been used
when what was being referred to was really the process of giving
meaning to express words. Notwithstanding this very minor point,
however, the learned judge’s restatement of the relevant principles is
very much welcome, and now provides a focal point from which future
analysis may be undertaken.
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12.24 Coomaraswamy Js second point in HSBC Trustee about
Zurich Insurance, that it is not the purpose of contractual interpretation
to achieve a result that was just and fair in all the circumstances of the
case, was further explained by the Court of Appeal in Y.E.S. (above,
para 12.19). The court considered that the context can never be used by
a court to rewrite the terms of the contract according to the court’s
subjective view of what it thinks is the correct result in a particular case.
Thus, while it might be commercially sensible to avoid an absurd result,
the court has no choice but to give effect to such a result “if the objective
evidence clearly bears out a causative connection between the absurd
result or consequences on the one hand and the intention of the parties
at the time they entered into the contract on the other” [emphasis in
original]: Y.E.S. at [32]. Put another way, the court must ascertain the
parties’ intention at the time they entered into the contract based on all
the relevant objective evidence, give effect to that, and do no more.

12.25 More broadly, the Court of Appeal also emphasised the
interaction between both text and context in every case, even as the text
ought always to be the first port of call for the court. Thus, what might
at first glance appear to be plain and unambiguous text may not in fact
be so, once the court has examined the relevant context. Indeed, where
the text is ambiguous, the relevant context will become of signal
importance to the court in ascertaining the parties’ objective intention
in the circumstances. In the end, as the Court of Appeal put it aptly,
there is “no magic formula or legal silver bullet” and that “[c]ontractual
interpretation is (often at least) hard work, centring on a meticulous and
nuanced (yet practically-oriented) analysis of the relevant text and
context™: Y.E.S. at [35].

12.26  The Court of Appeal’s guidance on the need to give effect to an
absurd result as revealed by the objective evidence of the parties’
intention is very much welcome. It leads to three points of practical
application:

(a) First, if, after a careful examination of the admissible
evidence, the court comes to the conclusion that the parties did
intend an absurd result, then the court has to give effect to it.
This was a point emphasised not only at length by the Court of
Appeal in YE.S., but also referred to by Coomaraswamy ]
in HSBC Trustee. This is also consistent with the UK
Supreme Court’s approach in Arnold v Britton [2015]
2 WLR 1593 (“Arnold”), in which Lord Neuberger PSC (with
whom Lord Sumption and Lord Hughes JJSC agreed) said
(at [19]) that “while commercial common sense is a very
important factor to take into account when interpreting a
contract, a court should be very slow to reject the natural
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12.27

meaning of a provision as correct simply because it appears to
be a very imprudent term for one of the parties to have agreed”.

(b) Secondly, if, however, after a careful examination of the
admissible evidence, the court is presented with two equally
possible interpretations, then it should prefer the one that is
more commercially sensible. This is the approach advocated by
the Court of Appeal in Y.E.S., as well as the earlier decision of
Master Marine AS v Labory Offshore Ltd [2012] 3 SLR 125. It
also accords with the approach adopted by the UK
Supreme Court in Rainy Sky SAv Kookmin Bank [2011]
1 WLR 2900, in which Lord Clarke JSC stated (at [30]) that
“where a term of a contract is open to more than one
interpretation, it [is] generally appropriate to adopt the
interpretation which is most consistent with business common
sense”. It must be stressed, however, that this presumption in
favour of a commercially sensible interpretation would be
displaced by evidence that the parties in fact intended an
interpretation that is not commercially sensible, or even absurd.

(c) Thirdly, and more broadly, the starting point of
interpretation is the fext of the contract. Thus, as
Coomaraswamy ] suggested in HSBC Trustee, the courts cannot
stray too far from the penumbral meaning of the words used by
the parties. However, as the Court of Appeal explained (at [47])
in Y.E.S., this does not mean that, where the parties have used
unambiguous language, the court must apply those words
without utilising the relevant context to assist in the process of
contractual interpretation. This is entirely in line with the Court
of Appeal’s sentiment that the text and context interact with one
another in the interpretative exercise. It also gives effect to an
often-missed point that the determination of words as
“unambiguous” is itself an interpretative exercise, that takes
place against the relevant context, be it the internal context of
the document, or the relevant background information,
however broad. This was so demonstrated by the Court of
Appeal’s analysis of Arnold in Y.E.S.: the majority in Arnold
applied the plain meaning of the clear and unambiguous words
only because it was consistent with its contextual meaning.

These general principles underlie the two-step framework that

informs contractual interpretation in Singapore. In some ways, they are
mandated by provisions of the Evidence Act (Cap 97, 1997 Rev Ed)
(“EA”), which governs the admissible evidence, and to which we now

turn.
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Admissible evidence
Types of extrinsic evidence

12.28 In HSBC Trustee, Coomaraswamy ] provided a helpful overview
of how the EA affected what his Honour categorised as the four broad
types of extrinsic evidence:

(a) First, evidence of the circumstances surrounding the
contract can be admitted without restriction, by virtue of
proviso (f) to s 94 of the EA. According to the learned judge, the
“legal and practical constraints to receiving this type of extrinsic
evidence as an aid to construction were significantly lower than
for the other three types of extrinsic evidence” and the law of
evidence “admits evidence of this type without restriction™
HSBC Trustee at [44] and [45].

(b) Secondly, evidence of the parties’ subjective intentions
can only be admitted as an aid to construction, but only if there
is an ambiguity in the contract, and even then, only if the
ambiguity is latent: HSBC Trustee at [48]. This is given effect to
by ss 94-100 of the EA.

(c) Thirdly and fourthly, prior negotiations and subsequent
conduct can respectively be admitted if, “like all extrinsic
evidence ... [they] satisty the three Zurich [Insurance] criteria™
HSBC Trustee at [50].

12.29 While Coomaraswamy J’s identification of the four broad
categories of extrinsic evidence lends some clarity towards
understanding the cases, it might be asked whether there is a need to
distinguish the different types of extrinsic evidence in this manner. First
of all, as has been argued for in academic literature (see, eg, Goh Yihan,
“The Case for Departing From the Exclusionary Rule Against Prior
Negotiations in the Interpretation of Contracts in Singapore” (2013)
25 SAcL] 182), the EA does not itself distinguish between the extrinsic
evidence in the manner adopted by the learned judge. If the law of
evidence governs the type of evidence that can be considered by the
courts in the interpretative exercise, then how the EA classifies extrinsic
evidence should be determinative of how they should be legally
distinguished. In the EA, there is no separate treatment accorded to
“prior negotiations” and “subsequent conduct” The only distinction
drawn by ss 93-100 of the EA is that between the parties’ subjective
intention and other extrinsic evidence. Thus, if a distinction is to be
drawn, it is respectfully suggested that it should perhaps be along the
learned judge’s first and second categories only.
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12.30 In defence of Coomaraswamy J’s approach, the English courts
have consistently treated prior negotiations and subsequent conduct as
separate classes of extrinsic evidence of their own. Whether this is
correct substantively or is a mere incident of history is debatable, the
fact remains that the Singapore courts have been influenced by this and
do in fact, single these type of extrinsic evidence out for special
treatment. Thus, viewed in this light, Coomaraswamy ] was certainly
not wrong, and may in fact have been bound, to consider prior
negotiations and subsequent conduct as separate classes of extrinsic
evidence. Indeed, in Sembcorp Marine, the Court of Appeal left open the
question of whether prior negotiations should be admissible, thereby in
the process singling such evidence out. In fact, several decisions
from 2015 weighed in on the admissibility of prior negotiations and
subsequent conduct.

Admissibility of prior negotiations and subsequent conduct

12.31 The most significant of these decisions is that of Xia Zhengyan v
Geng Changqing [2015] 3 SLR 732 (“Xia Zhengyan”), from the Court of
Appeal. The case concerned the interpretation of a sale and purchase
agreement between the parties. As part of their cases in favour of
competing interpretations of the agreement, both parties tendered
various drafts of the agreement concerned. However, as the court rightly
noted, the parties did not address the legal question of whether these
drafts, which are properly prior negotiations, are admissible and
relevant for the purposes of contractual interpretation. It was in this
context that the court considered whether prior negotiations should
indeed be admissible for this purpose.

12.32 The Court of Appeal commenced by noting that it had left the
issue expressly open in Sembcorp Marine. The court also noted that it
had in Zurich Insurance laid down the three criteria of relevancy,
reasonable availability, and relation to a clear and obvious context before
any extrinsic evidence can be admitted for the purposes of contractual
interpretation. Without deciding whether there was a blanket
prohibition against prior negotiations generally, the court held that such
evidence would not usually satisfy the third Zurich Insurance criterion
in any event. Indeed, as the court noted (at [65]), the reliance on draft
agreements cannot normally amount to a clear and obvious context as
“the court is very much left in the dark with regard to the actual
bargaining process undertaken by the contracting parties in the course
of negotiations” Thus, on that reason alone, prior negotiations would
not be admissible.

12.33 However, the Court of Appeal also made it clear that not all
prior negotiations would fall foul of the criterion of a clear and obvious
context. It raised the example of Inglis v John Buttery ¢ Co (1878)
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3 App Cas 552 (“Inglis”), in which there was a contract for works on a
ship for a fixed sum of £17,250. In the course of negotiations between
the parties, the agent for the shipowners proposed that a deletion be
effected on the draft agreement such as any new plating required before
the ship could be classed would be paid for by the shipbuilder. The
shipbuilder agreed to the proposed deletion. Eventually, there was a
dispute as to who should pay for new plating that turned out to be
necessary. The House of Lords refused to admit the prior drafts which
contained the deletions. However, as V K Rajah JA has written
extra-judicially (see V K Rajah, “Redrawing the Boundaries of
Contractual Interpretation” (2010) 22 SAcL] 513), and as the Court of
Appeal accepted in Xia Zhengyan, the prior negotiations in Inglis would
plainly have satisfied the three Zurich Insurance criteria and easily
resolved the dispute there. This is therefore a good example of prior
negotiations that would have been admitted, if such admissibility is only
predicated on the three Zurich Insurance criteria.

12.34 In the end, the Court of Appeal in Xia Zhengyan emphasised
that whether prior negotiations ought to be generally admissible is still
an open legal question that remains to be worked out in a future case.
Thus, notwithstanding the court’s demonstration of how some prior
negotiations could satisfy the Zurich Insurance criteria, the position
remains that they are not gemerally admissible on that basis until
resolved in a subsequent Court of Appeal decision. In light of this
pronouncement, the High Courts approach in HSBC Trustee that
treated the admissibility of prior negotiations as being governed by the
same rules that govern all other extrinsic evidence, should now be
doubted. While a potential argument can be made that the EA was never
meant to import the English exclusionary rule against prior negotiations
into Singapore, the fact remains that the Court of Appeal has expressly
left the issue open. Therefore, as a matter of precedent, the legal position
in Singapore must be that, until the Court of Appeal itself resolves the
issue one way or the other, there remains a blanket prohibition against
the admission of prior negotiations in Singapore. It would not be useful
to say that there is at present a “cautious” approach against the
admissibility of prior negotiations, because that does not spell out
clearly the requirements for admission: ought the three Zurich Insurance
criteria be applied “more strictly”, and if so, how much “more strictly”;
or are there additional, more stringent, requirements on top of those
criteria?

12.35 The same approach appears to apply for the admissibility of
subsequent conduct for the purposes of contractual interpretation.
Indeed, in Xia Zhengyan, the Court of Appeal referred to
Zurich Insurance, in which the court observed that “the relevance of
subsequent conduct remains a controversial and evolving topic that will
require more extensive scrutiny ... at a more appropriate juncture’:
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Zurich Insurance at [132(d)]. Thus, a series of High Court decisions that
have used subsequent conduct to aid in contractual interpretation must
now be reconsidered. First, the High Court’s approach in HSBC Trustee
that the admissibility of subsequent conduct as being governed by the
same rules that govern all other extrinsic evidence must now be
doubted. Secondly, the High Courts statement in Leong Hin Chuee v
Citra Group Pte Ltd [2015] 2 SLR 603 (“Leong Hin Chuee”) (at [91]) that
“the parties’ subsequent conduct ... can be considered if evidentially
probative” must also be doubted. Finally, the High Court’s use of
subsequent conduct in Tienrui Design & Construction Pte Ltd v G & Y
Trading and Manufacturing Pte Ltd [2015] 5 SLR 852 (at [49]) on the
basis that it was “an appropriate case” to do so must certainly be treated
with caution.

12.36  In all of these cases, the High Court considered that subsequent
conduct could be admitted for the purposes of contractual
interpretation either on the basis that they satisfied the three
Zurich Insurance criteria, or that they were “evidentially probative”.
However, it is clear from the Court of Appeals pronouncement in
Xia Zhengyan that the position in relation to the admissibility of
subsequent conduct is very much open. Thus, it would be dangerous to
conclude, in the absence of any pronouncement from the Court of
Appeal, that such evidence is generally admissible. Until the Court of
Appeal says otherwise, the safer view is that there is presently a
prohibition against subsequent conduct for contractual interpretation
under Singapore law. This accords with the more cautious approach
taken by Quentin Loh ] in the High Court decision of ARS (above,
para 12.16), where his Honour (at [90]) expressed doubt about the use
of subsequent conduct to prove the existence of a contract.

12.37 Indeed, there seems to be another problem with admitting
subsequent conduct even on a general basis. Even accepting that there is
no blanket prohibition against subsequent conduct, and that the
admissibility of such evidence is only governed by the Zurich Insurance
criteria, Prakash J in the High Court decision of Ding Pei Zhen v
Yap Son On [2015] 5 SLR 911 (“Ding Pei Zhen”) suggested that the
application of those criteria would always result in the non-admissibility
of subsequent conduct. In the learned judge’s view, the requirement of
reasonable availability to all contracting parties in Zurich Insurance
appears to refer to the extrinsic evidence being so available at the time of
contracting. Similarly, the learned judge also pointed out that the
requirement that there was a clear and obvious context seemingly refers
to the context in which the contract was made. Thus, if correct,
Prakash ] thought that this meant that subsequent conduct could never
satisfy the Zurich Insurance criteria and hence always be inadmissible.
However, her Honour then thought that it is arguable that these
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requirements are not intended to be “limited temporally”: Ding Pei Zhen
at [95].

12.38 The admissibility of prior negotiations and subsequent conduct
for the purposes of contractual interpretation continues to trouble the
Singapore courts. It is suggested that the Singapore courts need to
consider if there is any rationale that accounts for a blanket prohibition
of both prior negotiations and subsequent conduct. It seems that the
Court of Appeal in Xia Zhengyan did not think so: it acknowledged that
prior negotiations, at least, can at times be useful and other times not so
useful. The English decision of Inglis is a good example of when prior
negotiations can at times be useful. If that is the case, then there is no
good reason why there should be a blanket prohibition on the
admissibility of such extrinsic evidence. Indeed, given that these
evidence have not been taken out for special treatment within the EA, it
has been argued that any blanket prohibition would actually be
inconsistent with the terms of the EA and therefore void (see
Goh Yihan, “The Case for Departing From the Exclusionary Rule
Against Prior Negotiations in the Interpretation of Contracts in
Singapore” (2013) 25 SAcL] 182). The better view, it is submitted, is to
treat prior negotiations and subsequent conduct just like any extrinsic
evidence, subject to the three Zurich Insurance criteria and other
common conditions for admission. It may be that their nature means
that they will not be admissible in most cases, but that alone cannot
justify a blanket prohibition against them. It may also be that, as pointed
out by Prakash ] in Ding Pei Zhen, that the Zurich Insurance criteria
need to be adjusted so that they make sense in relation to subsequent
conduct. Ultimately, in a time when the contextual approach towards
contractual interpretation holds sway, it would be difficult to justify the
exclusion of prior negotiations and subsequent conduct, which have
been acknowledged to be useful in at least some contexts, based on their
nature alone.

Summary of the admissible evidence

12.39 In light of the Singapore courts’ extensive discussion of the
relevant admissible evidence for the purposes of contractual
interpretation in 2015, it may be apposite to summarise the relevant
principles. Broadly summarised, under Singapore law, extrinsic evidence
that satisfy the four requirements of civil procedure in Sembcorp Marine
and the three criteria in Zurich Insurance, and which are not prior
negotiations or subsequent conduct, are admissible pursuant to
proviso (f) to s 94 of the EA.

12.40 The scope of proviso (f) to s 94 of the EA is restricted
by ss 95-99 of the same Act. As was noted in Zurich Insurance (at [75]),
these sections ‘embody the scope and limitation of proviso (f)”
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Sembcorp Marine expressed the same sentiment (at [50]), and
regarded ss 93-100 as embodying a “strict” view on the admissibility of
extrinsic evidence to influence the interpretation of a written document
(which includes a contract). Thus, depending on the type of ambiguity
identified by the extrinsic evidence admitted in the first instance,
ss 95-99 operate to restrict the admissible extrinsic evidence used to
discern a meaning other than the plain meaning of the contractual
language:

(a) The effect of s 95 is that, in the instances where patent
ambiguity arises after the first consideration of the extrinsic
evidence - either by the language used being obviously
uncertain (though intelligible), or so defective as to be
meaningless — no evidence may be given to cure the ambiguity.

(b) Section 96, known as the “plain language provision’, is
concerned with outward clarity, which arises because of the
“plainness” of the language when applied to existing facts. In
such cases, no evidence may be admitted to explain that the
contractual language was not meant to apply to such facts.

(0 Sections 97-99 concern latent ambiguity and provide
instances where such ambiguity may be present. Latent
ambiguity is one that “arise[s]... extrinsically in the application
of an instrument of clear and definite intrinsic meaning to
doubtful subject-matter” (see Thomas Starkie, A Practical
Treatise on the Law of Evidence, and Digest of Proofs in Civil and
Criminal Proceedings vol 3 (Stevens & Norton, 3rd Ed, 1842)
at pp 755 and 768).

12.41 There is some debate as to the type of extrinsic evidence that
may be admitted under ss 97-99. Sembcorp Marine took the view that
this could only be the drafter’s subjective declaration of intention. After
an analysis of the prevailing case law at the time the Indian Evidence Act
was drafted, it held that “extrinsic evidence in the form of parol evidence
of the drafter’s intentions is generally inadmissible unless it can in some
way be brought within the exceptions in ss 97 to 100”: Sembcorp Marine
at [65(d)]. Zurich Insurance, on the other hand, did not take such a
narrow view.

Interpretative approach

1242 It is clear from Y.E.S. (above, para 12.19) and HSBC Trustee
(above, para 12.20), among many other cases, that the interpretative
approach to be adopted in Singapore is an objective one. In the
High Court decision of Huationg (Asia) Pte Ltd v Lonpac Insurance Bhd
[2015] SGHC 326 (“Huationg (Asia)”), George Wei | held (at [43]) that a
contract is to be interpreted objectively and not by reference to the
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subjective intentions of the parties. The process of interpretation,
according to the learned judge, “is to identify and give effect to the
parties’ intentions, objectively ascertained” Huationg (Asia) at [44].

12.43  The interpretative approach is also a contextual one. This is, in
many ways, informed by the general principles already discussed
above (at paras 12.19-12.27 above). More specifically, Vinodh
Coomaraswamy J’s comparison in HSBC Trustee of the context of a
contract to a series of concentric circles of meaning is very helpful in
understanding the essence of the contextual approach.

12.44 In the learned judge’s view, the contextual approach starts with
the innermost of the concentric circles of meaning: the natural and
ordinary meaning of the words, phrases and sentences chosen by the
parties to express their contractual intention in the document. But the
interpretative exercise did not necessarily end there. The contextual
approach could legitimately transition from the internal context to the
external context if the extrinsic evidence was admissible. This must be
read in the context of the Court of Appeal’s reminder in Y.E.S. that the
text and context interact with one another. If, however, no extrinsic aids
to construction were available, the court would be left with nothing but
the words the parties themselves chose. This largely reproduces the
effect of ss 95-99 of the EA, which places primacy on the plain meaning
of the contractual words such that departure is only permissible in the
presence of latent ambiguity.

12.45 An example of the context-sensitive nature of the interpretative
approach can be seen in Ding Pei Zhen (above, para 12.37). The contract
sought to be interpreted in that case was not a formal document; it was,
instead, “scribbled in Chinese on a page from another document
immediately after a discussion between laypersons™ Ding Pei Zhen
at [41]. In these circumstances, Judith Prakash ] rightly regarded that it
was important, in accordance with the guidance provided for by the
Court of Appeal in Xia Zhengyan (above, para 12.31), to pay heed to the
context in which the agreement had been made. A “common-sense”
approach must be taken to interpretation in cases where persons whose
first language is not English drafted the contract. As such, Prakash ]
in Ding Pei Zhen regarded that she had to consider the reasonable and
probable expectations of the parties at the time the contract was made.
This meant a deeper investigation into the background of the contract
and not just the immediate context in which it was made.
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Implication of terms
Implication of terms in fact

12.46 It is trite law that any implied term must not be inconsistent
with the express terms of a contract. This was aptly demonstrated in the
Court of Appeal decision of The One Suites Pte Ltd v Pacific Motor
Credit (Pte) Ltd [2015] 3 SLR 695 (“The One Suites”). As was discussed
in last year’s edition of the present work (see (2014) 15 SAL Ann Rev 217
at 229-230, paras 12.46-12.49), The One Suites concerned the sale and
purchase of the remainder of the lease over a property. On 27 July 2012,
the appellant exercised the option to purchase (“OTP”), having already
paid a total sum of $1.68m to the respondent as deposit. However, the
property could not change hands as it was sold subject to the “existing
approved use”. Moreover, its sale was also subject to the written approval
of the Housing and Development Board (“HDB”). In the event that
HDB refuse to approve the sale of the property, then according to an
express term of the OTP, “the sale ... shall be rescinded and all moneys
paid to account of the purchase price herein shall be refunded free of
interest compensation”

12.47 The appellant sought HDB’s approval for the sale after the OTP
was exercised. In addition, it also sought the approvals of other relevant
authorities, such as the National Environment Agency (“NEA”).
The NEA replied on 21 August 2012 that it was unable to support the
proposed sale as the appellant’s proposed use did not conform with the
long-term land use plan for the site on which the property sat.
On 24 September 2012, HDB also replied to say that it was “unable to
grant in-principle approval” because the “NEAs consent has not been
obtained”.

12.48 The appellant then wrote to the respondent, saying that,
following HDB’s rejection, the sale of the property had been “rescinded”
and claimed for the refund of its $1.68m deposit. The respondent
rejected this, saying that the appellant should appeal against NEAs
decision after revising its proposed use. When the appellant refused to
do this, the respondent unilaterally wrote to the NEA asking it to reverse
its earlier decision on the basis that there would be no change to the
“existing use” of the property. The NEA approved the sale. However,
when the appellant heard about this, it renounced the respondent’s
unilateral appeal on its behalf and insisted on the refund of $1.68m on
the basis that the transaction had been cancelled following HDB’s
rejection.

12.49 The legal issue was whether the appellant owed (and
subsequently breached) a contractual duty to use all reasonable
endeavours to secure HDB’s approval after HDB’s initial rejection. The
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respondent argued that the appellant should have appealed against
NEAS’ rejection and then reapplied to HDB for approval. The appellant
succeeded before the Court of Appeal. The court found that the HDB
had in fact refused to approve the sale of the property on
24 September 2012. Thus, the question was whether, following
the HDB’s rejection, the appellant was under any further obligation to
take further steps to obtain HDB’s approval, such as by lodging an
appeal against HDB’s decision, or that of related entities (in this case,
the NEA).

12.50 While the court had no issue with there generally being an
implied obligation to use reasonable endeavours to obtain the requisite
approvals of relevant authorities, it did not think that this obligation
should extend to taking further steps after any approval had been
refused. This is especially true where there is an express term ending the
contract following the initial rejection, as was the case in The One Suites.
The OTP plainly provided that the sale shall be rescinded in the event
the HDB refuses to approve the sale. Thus, once HDB refused to
approve the sale, the OTP came to an end and the appellant came under
no further obligation. There was thus certainly no implied term to take
further steps, given that the express terms clearly went against any such
term.

12.51 Indeed, the result that no term should be implied is also reached
by the application of the Court of Appeals three-step test for the
implication of terms in fact laid down in Sembcorp Marine (above,
para 12.19). Applying the first step would show that there was no gap in
the contract to be filled since the parties had provided for when the
contract was to come to an end. The second step would also not be
satisfied as it was clearly not necessary in the business sense to imply a
term as the parties had already provided for when the contract is to end
by way of an express term. Another example of how the three-step test is
to be applied can be found in Yeo Boong Hua v Turf Club Auto
Emporium Pte Ltd [2015] 5 SLR 268 at [159]-[169].

Implied obligation to use reasonable obligations

12.52  While the result in The One Suites could be explained by the
inconsistency of the implied with the express terms of the contract, the
Court of Appeal also held more broadly that there is no general
obligation for a party to take further steps after an initial rejection. The
court did not think that such a proposition was laid down in the
High Court decision of Tan Soo Leng David v Wee, Satku ¢ Kumar Pte
Ltd [1997] 3 SLR(R) 257. Instead, it thought that the court in that case
was simply saying that whether there was a duty to use reasonable
endeavours after consent had been refused depended on the precise
facts of each case. It may well be appropriate for a court to consider the
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steps taken after initial refusal where very little was done before the
refusal. This would also be appropriate when it may be implied that
parties have stipulated for such an obligation after rejection. However,
even then this must yield to an express term.

Implied term to co-operate

12.53  Given the Court of Appeal’s decision as outlined above, there
was no need to consider the respondent’s argument that there should be
an implied duty of co-operation in the OTP. The court declined to
express any definitive view on the permissibility of such an implied duty
but it saw the potential relationship between such a duty and the
doctrine of good faith. It regarded the doctrine of good faith to be a
rather uncertain doctrine. As such, whether there is an implied duty to
co-operate in law remains to be decided on another occasion, although
it is clear that any argument on its permissibility would also have to
address the permissibility of a wider doctrine of good faith than that
which is currently accepted under Singapore contract law.

12.54 Subsequently in the High Court decision of Tan Chin Hoon v
Tan Choo Suan [2016] 1 SLR 1150, Coomaraswamy J accepted that the
courts may imply a duty to co-operate into a contract where the object
of the contract can be achieved only with the co-operation of both
parties to the contract, citing Chitty on Contracts (Hugh G Beale gen ed)
vol 1 (Sweet & Maxwell, 31st Ed, 2012) at para 13-012. The learned
judge also recognised the “prevention principle”, which allows the courts
to imply a term that a party will not do an act which, if done, would
prevent the fulfilment of a condition on which the contract is
predicated. Together, these principles will oblige a party to do what is
reasonable in the circumstances to avoid the performance of the
contract.

12.55 Although the learned judge did not consider the Court of
Appeal’s caution in The One Suites (above, para 12.46) regarding an
implied term to co-operate, it is clear that his Honour was dealing with
such an implied term on the facts of the case, rather than a general term
implied by law, as was the case in The One Suites. Indeed, Vinodh
Coomaraswamy ] referenced Sembcorp Marine (above, para 12.19),
which concerned terms implied in fact, and also quickly applied what
seems to be the three-step framework prescribed in that case.

Implied term of good faith

12.56 Indeed, the position in Singapore, following Ng Giap Hon v
Westcomb Securities Pte Ltd [2009] 3 SLR(R) 518 (“Ng Giap Hon”), is
that there is no implied duty of good faith based on an implied term in
law, although it might be possible for such a duty to be implied in fact.
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This was accepted by the High Court in AREIF (Singapore I) Pte Ltd v
NTUC Fairprice Co-operative Ltd [2015] 2 SLR 630, in which
Coomaraswamy ] held that AREIF did not owe any general contractual
duty of good faith to NTUC.

12.57 However, the learned judge did note that a more specific type of
good faith clause is enforceable in Singapore. His Honour alluded to
HSBC Institutional Trust Services (Singapore) Ltd v Toshin Development
Singapore Pte Ltd [2012] 4 SLR 738 (“HSBC Institutional Trust”), in
which the Court of Appeal considered that a rent review clause that
expressly required the parties “in good faith [to] endeavour to agree”
was valid (discussed in (2012) 13 SAL Ann Rev 195 at 203-205,
paras 12.33-12.38). It is nonetheless important to note, as the learned
judge did, that the facts in HSBC Institutional Trust concerned a clause
that obliged the parties to negotiate in good faith in the context of an
existing contractual relationship. Indeed, where there is no existing
contractual relationship, then the concept of a duty to carry out
negotiations in good faith is inherently repugnant to the adversarial
position of the parties involved in negotiations (see Walford v Miles
[1992] 2 AC 128 at 138).

Implied term of mutual trust and confidence on discretionary bonus
clauses

12.58 In Leong Hin Chuee (above, para 12.35), two of the relevant
issues were the construction of a discretionary bonus clause, and the
effect that an implied term of mutual trust and confidence had on such a
clause. As for the first issue, Tan Siong Thye ] held (at [145]) that the
construction of such clauses was carried out mainly through the
processes of interpretation and implication. In so far as interpretation is
concerned, that was carried out with regard to the context, There is
therefore no absolute legal rule about how that discretion is to be
exercised - it could be exercised in accordance with a general guidance,
or it could be exercised unfettered. It all depended on the parties’
intention as objectively determined in the light of all the relevant
circumstances. This should come as no surprise as discretionary bonus
clauses, being an example of a contractual clause, should be interpreted
in the same manner as other clauses, that is, contextually (as was
discussed above).

12.59 In so far as the effect of an implied term of mutual trust and
confidence is concerned, Tan ] accepted that such a term would be
implied by law in Singapore, subject to express terms or the
circumstances suggesting otherwise (see Cheah Peng Hock v Luzhou
Bio-Chem Technology Ltd [2013] 2 SLR 577 at [59]). Such an implied
term could affect the employer’s exercise of his discretion under a
discretionary bonus clause, but whether this was the case, and if so, the

© 2016 Contributor(s) and Singapore Academy of Law.
No part of this document may be reproduced without permission from the copyright holders.



(2015) 16 SAL Ann Rev Contract Law 329

effect, all depended on the circumstances of the case. Thus, if the
discretionary bonus clause, properly interpreted, reserved an “absolute”
discretion to the employer, then an implied term of mutual trust and
confidence will have little effect on the employer’s exercise of discretion.
Otherwise, the effect of the implied term may be to oblige the employer
to exercise his discretion in a bona fide and rational manner.

Regulation of terms of the contract at common law

12.60 Notwithstanding the general freedom of contracting parties to
contract on terms that both have agreed to, the courts have at times seen
it necessary to step in to regulate the terms of the contract. Nowhere is
this more evident than the regulation of exception clauses. The courts’
regulation can be effected by the common law or by statute, specifically
the Unfair Contract Terms Act (Cap 396, 1994 Rev Ed) (“UCTA”).

“Red hand” rule

12.61 It is established law that a person who signs a written document,
knowing it to be a contract which governs the relations between him
and the other party, will be bound by all its terms, including exception
clauses. This will be the case even though the person concerned was, for
some reason or other, ignorant of the contents of the document itself.
Apart from the well-established exceptions premised on either fraud or
misrepresentation (see, eg, Press Automation Technology Pte Ltd v
Trans-Link Exhibition Forwarding Pte Ltd [2003] 1 SLR(R) 712
(“Press Automation”)), there is a line of Canadian authorities that have
held that onerous and unusual conditions cannot be incorporated by
signature unless the attention of the party sought to be bound has been
specifically drawn to them (see, eg, Trident Holdings Ltd v Danand
Investments Ltd (1987) 21 CLR 240 and, on appeal (1988) 39 BLR 296;
(1988) 49 DLR (4th) 1 and Tilden Rent-A-Car Co v Clendenning [1978]
83 DLR 3d).

12.62 More than a decade ago, the High Court in Press Automation
rejected the Canadian line of cases. It held (at [40]) instead that where a
party has signed a contract after having been given notice, by way of a
clear