Singapore Management University

Institutional Knowledge at Singapore Management University

Research Collection Yong Pung How School Of

Law Yong Pung How School of Law

1-2010

A legal and economic analysis of the conflict of property rights on
generic names: Based on the “Little Sheep” trademark dispute

Wei ZHANG
Singapore Management University, weizhang@smu.edu.sg

Ming YANG

Follow this and additional works at: https://ink.library.smu.edu.sg/sol_research

b Part of the Dispute Resolution and Arbitration Commons, and the Law and Economics Commons

Citation

ZHANG, Wei and YANG, Ming. A legal and economic analysis of the conflict of property rights on generic
names: Based on the “Little Sheep” trademark dispute. (2010). Tsinghua Law Review. 4,.

Available at: https://ink.library.smu.edu.sg/sol_research/2318

This Journal Article is brought to you for free and open access by the Yong Pung How School of Law at Institutional
Knowledge at Singapore Management University. It has been accepted for inclusion in Research Collection Yong
Pung How School Of Law by an authorized administrator of Institutional Knowledge at Singapore Management
University. For more information, please email cherylds@smu.edu.sg.


https://ink.library.smu.edu.sg/
https://ink.library.smu.edu.sg/sol_research
https://ink.library.smu.edu.sg/sol_research
https://ink.library.smu.edu.sg/sol
https://ink.library.smu.edu.sg/sol_research?utm_source=ink.library.smu.edu.sg%2Fsol_research%2F2318&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/890?utm_source=ink.library.smu.edu.sg%2Fsol_research%2F2318&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/612?utm_source=ink.library.smu.edu.sg%2Fsol_research%2F2318&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:cherylds@smu.edu.sg

“ Ak 34 2y, 1singhua Law Journal
&—P&#VOL4, No. 4 (2010)

SEHEHR 2 L
BL LI R T

—MN “DRE” BRREER

72N S

W OE HRE2001 £497T (HEE) 827 “Fo4XER” —HWAR “EtREHK A
ERATUFLBHYE, ATRNERVER (B £H23) —Uk, AXARERTHEN -
o, RERIIBSZHFUM “MEE” BHRRORE, ERANTHER, £#F “FALHF" EH4
AMBTHBEET RGN, %ﬁ.%lﬁﬁ/ﬁ&%zMﬁﬁ%&i&%@%ﬁ%iﬁXé}—‘H‘J%%o 'R, A
“RRAAK ZARWBFAMER, RINTURA, AFEHRRERVFRXFLRBRAHA “2AH
KA&" WHERRNHE, B, ARELEXRENEE, AX2F£FEMNFECHTATNER,

X@R EAs% A FoeX EXE

g -

B4R 2006 455 A 19 BILEHTRRARERS “/MEE” FiRR () A TAFHR, B
RIE RS ETRBBTHRETRE-BIE, MXHHENEE, RAETRE 2001 £3¢

)

« dEEKFREREIHE,

o EEMMKEARAMRIEZREE SHEBHEETE,

(1) BB, </MEE" BIRRERESE “/ME¥ LITTLE SHIP XE” KRR TRIT$FH—RIIRHE,
Fi 64, SERUHFUNERRET, ¥ TF-MEREEEREEAQOHBERTR, WARERRER LW
“EoAVER” FRERTNEAR. XTERZHEE, T2RIERTREARER 2006 FRTAFRE 2 SM
5 94 SHPE,

. 65 -



m%% 2010 5.5 4
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[, FETRMN, TOENRRER.” MR, RasBunEsR, BNETRPEZEER
BRKMTEE, B, KAFRENFTSSE “RALK WOF, AAEBLEREEER
AR, BEERRT—EREN RALK, BESEZANSFEELSEMBA, “MEE
BRRUEETX— &, BR, £F “HALK AEREFNTHRS, PREILLER
W7 $5Z, i “SHHAR EMNRE (RAL) ARERFEEE. ERBPEAK
EEEOME? ML, ASCREBAFFREENMTTE, B AR ERAERNE
YRR R RN, BB CHAAK NEARRYE, RAMT “S28CER"
iR B B 3E R A R

—ERART HAARSIE AHKET BT

E2001 4 (RiARIE) BITZRT, EMSEEHTUER MEX" ZXH “HHLK,
ERGAETAHRERAMER ) BHit, “RAK" WNETRENEERE, AR
ARy “AH” RE, TIBRZE, 811 B2 XA0F A" E—EXFTHBAL, HAS]
BEBASURET, RESSEREEEY “HAEK" KWERBZHTF? BEZ, BEAR
RE@G “AIE”, RREME “AHEE"? ATHEX—RE, RIMHEM “HEHA
B M EREAERAT, RIFAHT,

(=) “£RAAHK” ZE “DRRE" BT HBAN?

ZELA “AMIOE ZiE, BEA AM” BISBOTERY, NERBRERR%. BHZ
FEARE, A EREERARAN “HEFEM” (rent dissipation), MEZ, HMEHTAA
LA RIS =R E S, RS HIXF—FRE : AT L M= A2 8 S A 5
PP HA AN RN, Eitk, XTMPEE S S MEMALEE ) BRI
WP —ABFAE, EREARMNERERE, X TFERW, RIVEATERXMRFIRTU
R, MELRITBEENENS TR, & “LREK" 2L, “AHIE" RIMTREERN.

YUREZFEELERY, MR —TU™, AMEETRANRERME>HER, MMk
RHAIFERMERAE, MHBEDE THEREINE, RREEXNERMOMERWLRR, K
W, E—ELEEFHTST, BERETANGEEEINARBAFLRELHAELS) A,

(2) (Ftpee) 58 11 R582 AMAENTLURE “F 3 XER” MEGHFEROFRRERE, —X
RRBRREERAR, B hfdtmil (WRRERERE KRR, i, FARsESNER), X
BTitR, ZCHFEREERFMEFAOREEE, #_FEHKA ALK

(3) AfeifF “IHRAHK" THhdn, BOEMAER “KRAZK MERRAREHME, HEHRER
#, ER “CHEMEFTLUSEMEH. MAMENABABEEARIRR ZHE. 4R, IRE-REE, #
SEAAPIR: H—, MEAEYRES; K-, EEENBIRAMERRUEZBIAE HHE BR.

(4) “PAHRE" WERZFEEBLTF H Scott Gordon, The Economic Theory of a Common Property
Resource: The Fishery, Journal of Political Economy, 1954, vol. 62, pp.124 ~142; Steven N.S. Cheung (3 FL%), The
Structure of a Contract and the Theory of a Nonexclusive Resource, Journal of Law and Economics, 1970, vol. 13, pp.49 ~70,

(5) XENEIFPGHITESFMT2A S, £ 4 Willian Landes and Richard Posner, Trademark Law;
An Economic Perspective, Journal of Law and Economics, 1987, vol. 30, pp. 265 ~309,
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ATURH— P AREERE R, Aik—EHEBEHHREVEREEIRE GHEEHN X
HERMERNE), BE-ERERETENEEEINAYR 105E; F—FE, 2LFT
B -METRIREANZEEXMN 65 THIR.T) BA, BAREEAERBHIIM
W, HEARENXRARGIRELBE, WBRTUITNEEAEELRTE2HBE, 8%
Bk, MEEEEARREM, RERIINEEALRSEM, BREMNHEENLRE, X
RANRAZHBRTIWEE ERUEZRYELERES, MBAESZRNELENEER
RAERGIEE, L, EERFASAREAEARELT, ENEARE - REBIES
HEERERTIREZHBE. SURELFZ LB “ARREERAR", ETIRNE
&, —WMTFRCIFR, BRIHERRED, MEEAR—ELRRNALRBREM, ZHRR
ZME R IR

(1) 2) (3) (4) (5) (6)
fll B3 T BATH il EFNE | AFLEFNE | AR eE
(=HEREH) = (=) x65] | [=(2)x10] | [=(4)/(1)] |[=(4)-(3)]
0 0 0 0 —( BIREE) 0
1 10 65 100 100 35
2 19 130 190 95 60
3 27 195 270 90 75
4 34 260 340 85 80
5 40 325 400 80 75
6 45 390 450 75 60
7 49 455 490 70 35
8 52 520 520 65 0

MFE—FAUTE, REMEFZRRIE R RRA (865 TATHR)O) KT b
Kb, RESHBHERAZ, ETFRIFERNSCVEEREYE, SMeiEya Tk amE,
HRER, HHERASROVFHEROKESTAL RN, b ERTH, FERERT, Bt
&7 8 FOWBARPEEBRIR, MHLNBRRSRMERO, “AHRKNE Bt E 10 B
WRANEERTURE—A, FEFRBOAEDARRYL, RALHELMEFAA—ELR

(6) i, RIVEATRRERN—MEARE, NEZMTRENEERARFYE (homogeneity),
ARV EERENEARESF, BLEEHRNZESRA, SRAE (4], H. Scott Gordon 3; Steven N. S.
Cheung (FHHE) Lo

(7) 4R, HERRAMUNEEMES, ERERH-RRE, X NREERRE, FiL, MRk
ZIE, REVAATFEENATIERITA MR

(8] HFRMKYE Terry Anderson & Fred McChesney ed. , Property Rights: Cooperation, Conflict, and Law, Princeton
University Press, 2003, p. 64, Table IL 2 23 o

(9) ZEXEIRRHA “&A" S (PREGEREMR) 28, dFEMEARTINSEEYTLUERE
R, BT, AEBEEBHEAC AR ER—RANERRRS, 8MEEERLIN —ERERS
B, BN, BELEDERNZEZRE TiRE R RSO S SRS .

(10) “AMKE" WREREETEHEAZENEZREA R PEFENRIMBE—FBERHMHEA SRK
PR TECHAE B .
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PR EIRES 20 5T, B A 80 7T,
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(14) WEEEME, MERHFTHR, NIREAE-FIROEXCUBE=HRRRENO™E, B4,
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(15) pket, HESBEER, HLEERE (6) RUAEERENERTS T, MIRAIZEER, BHE
B RERSMER 3/5, BRRR 45 7T,
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B HEFHE—MEHRLMEHEM, 7[5 K James Buchanan & Yong Yoon, Symmetric Tragedies: Commons and
Anticommons, 43 Journal of Law and Economics 1, 8 ~9 (2000) ,
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(20) Lloyd Schuhfabrik Meyer Gmbh ». Klijsen Handel BV, case V -342/97[1999], ETMR690, 699.

(21) FrlL, WHRBIARR—HXR, B ASHARRFZEEEN. ERENFSXKEK, See Barton
Beebe, The Semiotic Analysis of Trademark Law,51 UCLA L. Rev. 621, 2004, p.648.

(22) Jeremy Phillips, Trade Mark Law: A Practical Anatomy, Oxford University Press, 2003, p. 109.

(23) “BRBEE" LB IFAEREHBENER (X LARTRE), MIEBEEHED THAY,
S0 (X)) K, RN (RTR0E) (EICR), HARH I 2004 F48, 5173 T,
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(24]) ZRAETE (5), William Landes and Richard Posner 3,
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MEAERRNRE, O] “RaURRRTHAN", a5 shITER A%
BRSO WA RUBRAMTAMEIERE, 5—E, BTFEEREAARTE -, #
AGiT A B TS, IRIEAL R TX ik 5k X R aALRA B & RS, N
ST BRI — R E B k. HRBE, IMETEMNRERAELL, BRTEEEEE
ik R R TA AN TR X AR, MASRS TERABERERAR LS 5T
RHHBA B, B, ®AXM XM R —TAMEHN, B RS/ H BA.
[P R A:0p & ik i

G, X3GAR, “HREHE HAELETUAMEHMELEREREZSE, HSIA PR
FREMRERN" RUBHFRBME, sttt 2485,

% B

“PMEE” REIEHBIRNE LS E—BFT, BEERBX—RIIRMGEPFES %R
BEE, TeRTES N, MR ERE LY, BEFFEATZLE, —AXZHRE,
BATE BRI TEEMEFLEHMITE, N “HAEK” HERHE, X “DMEE” BER
FERFRRERITT a8, FEER “HHEH EMARRHRRSSEEXR T HR
FE, WMSIETRE (FrE) 811582 ZKERRHA “AHRE" SABERNEE,
TiH, “AAK" EMAEEFESY “BEERE", MENEEEETHRESPITHRE S
BATEE—HERECKE HHER ENRERER.

HK, “StAZK WAAAHFA2REIERYE, IREN, 2BFNYME, B “3t
R RETERER, BTRRELFE “SRER" FMEHE, HiiEdT S HMaeE
FAETIREBUR G B L LI, BRIFEDLUEREFFRP KRR, BTHR, 2BFNSEHE
R ER BRI THF

K, 5§ “HALK" AENERNERRE, RYERER (Rink) 831 &TH 7k
A", RBR, ERRXRRFT “BROFIHR” X—FEENK, T “ELERAENORR
SRS AR RS, EmEFAREREER, BN, ESZRIRE
B SR BER, mERERREMRREIRER L4 T H bk,

BE, BX ‘AHIOR MENXERESENERRI, A SRR ERhhE
A AR B REMT MEREABEN—IERAMEANBREDL, T
B PRASHRERN" RUBBRERE. SR,

ZEHR, BRFICIITEFEWAETRE “FTEAN” Mk, BE, RIMHE
BT4IBHRSENES, miRERKAZRERZ “$8” KA, FEIARAFHTLIRES,

(62) HiE (19), BRI,
. 81 -
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