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Illegality and the Civil Law in Singapore:
Lessons from the UK?

Patel v Mirza [2016] 3 WLR 399; [2016]
UKSC 42

The law on the illegality defence in Singapore is in a fragmented state. In Patel v Mirza, the UK
Supreme Court attempted to overhaul this notoriously confusing area of the law, and presented
various ideas which are of potential interest to its development in Singapore.

Introduction

Suppose Alends askilled investor (B) some moneyto seize on an investmentopportunity. B is to make the
investment. The two will then splitthe profits. If the investmentopportunityeventually fails to materialise, Amay
obtain restitution of the moneyfrom B, on the ground of failure of consideration.

Now suppose the investmentopportunitywere one involving insider trading. Can A still gethis money back from
B if the opportunitydoes not materialise? Or can B successfullyraise the defence that A cannotaskthe Courtto
“lend its aid to a man who founds his cause ofaction uponan immoral oranillegal act’? 1 This was the dilemma
facing the nine-judge UK Supreme Courtin Patel v Mirza (“Patel”).?

In Singapore, at common law, A’s claim would probablyfail. In Cheng Mun Siah v Tan Nam Sui, where a buyer of
property claimed thatthe contract of sale was void for illegalityunderthe Residential Property Act, the Court did
not allow the buyer to recover the deposithe had paid because (a) the Courtwould not “assisteitherone orthe
other of the parties”; (b) the plaintiff“‘cannot be heard to allege his own turpitude and ... any loss he maysufferis
well-deserved”.?

In Patel, on the other hand, all nine Judges allowed A’'s claim. Of particularinterestis how they treated the
landmark case of Tinsley v Milligan (“Tinsley”),* which laid down the “reliance principle” —which is very similarto
the Court’s ruling in Cheng Mun Siah that the plaintiff“‘cannot be heard to allege his own turpitude”. The majority
(led by Lord Toulson) overruled Tinsley and held in favour of the plaintiff. Notably, the minority(led by Lord
Sumption) chose notto overrule Tinsley, but still reached the same result.

Patel also addresses the broader methodological question of how the illegality principle can be said to translate
into legal rules which are in harmonywhile being sensitive to the differentcontexts (e.g. differentlegal causes of
action) in which they apply.

This note aims to reflect on Patel with a particular focus onideas init that may be of interestfor the future
developmentofthe law in Singapore. It has proven difficultto organise a note on such a multi -faceted topic; what
follows is simplya series of comments on a selection of various importantissuesraised in Patel.

The Policy Rationale for the Illegality Defence

The Singapore Courts have rarely attempted to articulate robustlythe rationale for the illegalitydefence. The
leading case of Ting Siew May v Boon Lay Choo (“Ting”) held that it is a matter of the “wider public

interest” > apparently referring to the publicinterestconsiderations behind the statute that has been contravened.
But often the statute has only stipulated thatcertain conduct (e.g. insider trading) has certain consequences (e.g.
criminal sanctions). It has not stipulated that certain related but different conduct (e.g. a contract to commit
insidertrading, or a claim that an accomplice to insider trading has acted negligently) has certain other
consequences (e.g.inabilityto recover damages). Why should the common law come in and stipulate whatthe
legislature has deliberatelychosen notto stipulate?

A better explanation for the illegality defence was provided in ANC Holdings Pte Ltd v Bina Puri Holdings

Bhd (“ANC”): that “[tlhe court cannotallow a litigantinvolved in turpitude to call in aid the court's coercive powers
to advance or benefitfrom his turpitude”; in otherwords, as held by McLachlin J inthe Canadian case of Hall v
Hebert, the court cannot“punish conductwith the one hand while rewarding itwith the other”, which would
threaten the “integrity of the legal system”.®In other words, the illegalitydefence is not aboutthe policy behind
the particular rule being violated, but rather abouta broader policy relating to the legal system as awhole.

The majorityin Patel turned such statements of public policydirectly into rules of law. Lord Toulson held thatthe
purposes ofthe illegalitydefence are the policies that“a person should notbe allowed to profit from his own
wrongdoing” and that“the law should be coherentand notself-defeating, condoning illegalityby giving with the



left hand what it takes with the right hand”.” He therefore held that the test for the illegality defence is one that
involves assessing these very policies (as weighed up againstother policies).8 The pointwas: because rules on
illegalityultimatelyexist to serve these policies, the court should simplyapply these policies directly.

Such an approach may be a useful argumentfor Singapore practitioners who seek to urg e the Court notto apply
the frameworkin Ting as if it were a setof rigid rules. However, it is not perfect. Consider United Project
Consultants Pte Ltd v Leong Kwok Onn,® where a companyhad been penalised for making inaccurate tax
returns. The Court of Appeal allowed its claim againstits tax agent for failing to warn it aboutthe inaccuracies.
The difficult is that there were two different types of wrongdoing: the plaintiff's violation of tax law, and the
defendant’s tortof negligence. The Court’s finding in favour of either party could thus be criticised for enabling the
other’s wrong. An approach based on principles of public policywould therefore have been no clearerthan one
basedonlegalrules.

There is anotherrelated problem:that of taxonomy. In Singapore, the doctrine of illegality has been applied not
only as a defence, but alsointhe assessmentofdamagesforloss ofincome (where the income was fromillegal
sources)and in determining whether a duty of care exists or has been breached.'* In Patel itself, while the
defendantclaimed thatillegalitywas a defence, the plaintiff claimed thatillegalitywas the very reason whythe
claim oughtto succeed. How should the law on illegality, with its multifarious applications, be sub-divided, ifat
all? Should it be divided into tort, contract, and unjustenrichment? Orinto illegalityas a reason for allowing an
action, a factor limiting the remedy, and a defence? Or should there be simplyjustone umbrella principle of
illegalityand public policy?

The Various Approaches in Patel

Patel demonstrates atleastthree differentpossible approaches. In a recent lecture, Lord Neuberger described
Lord Toulson’s approach as being “virtuallyidentical” to that in Ting.!? We will now examine it, followed by Lord
Neuberger's and Lord Sumption’s.

Lord Toulson’s Approach

Lord Toulson, leading the majority, seems to have proceeded on the basis that,once some illegality

exists somewhere, then the court must analyse whether the “publicinterestin preserving the integrity of the
justice system should resultin denial of the reliefclaimed”. Thus, Lord Toulson eschewed “over-complex
rules”,*® such as analysing whether the plaintiffiwas “getting something’ outofthe wrongdoing”,**whethera
contract is “tainted by illegality”,'> or whethertitle has passed.'®In place of these, the court simplyhad to ask
whether, in the lightof various public policy considerations, “denial of the claim would be a proportionate
response to the illegality”."’

Thus, Lord Toulson laid down the following framework. The Courtwill not “enforce a claim ifto do so would be
harmful to the integrity of the legal system”. The Court will consider: (a) “the underlying purpose ofthe prohibition
which has been transgressed and whether thatpurpose will be enhanced by denial of the claim”; (b) “any other
relevant public policy on which the denial ofthe claim may have an impact’;and (c) “whether denial of the claim
would be a proportionate response to the illegality, bearing in mind that punishmentis a matter for the criminal
courts”.18

This is a consequentialistapproach. ltasks notwhether the plaintiff has the right to bring a claim (i.e. whether the
substantive law governing the transaction is on the plaintiff's side), butrather whetherthe Court will enforce that
claim (i.e. whetherthe Courtwill assistthe plaintiffto enforce that law). For example, Lord Toulsonwould ask not
whethertitle had passed underanillegal contract, but rather whetherthe Court would “lend its assistance to an
owner to enforce his title”.*°

Lord Neuberger’s Approach

Lord Neuberger's approach was to lay down a “general rule” (which he called “the Rule”) that in “a claim forthe
return of moneypaid by the claimantto the defendantpursuantto a contract to carry out an illegal activity, [when]
the illegal activity is not in the event proceeded with owing to matters beyond the control of either party ... the
claimantis entitled to the return of the moneywhich he has paid.”®

Comment on Lord Neuberger’s and Lord Toulson’s Approaches

One would think that Lord Neuberger’s “Rule” avoids the complexity of “balancing ofthe kind suggested byLord
Toulson” 2 However, the “Rule”is not that clear: it comes with the provisos that it is only a “prima facie or
presumptive approach”,?and that it is an entirely separate question whetheror notthe “Rule” should even apply
at all.z® For example, said Lord Neuberger, the “Rule” should notapplywhere the defendanthas changed his
position after receiving the money or where the criminal law in question exists to protect the defendant.*



Similarly, Lord Toulson did not go so far as to create completely unfettered judicial discretion. By contrast, he
held: “a person who satisfies the ordinaryrequirements ofa claim in unjustenrichmentwill notprima facie be
debarred from recovering money paid or property transferred by reason of the fact that the consideration which
has failed was an unlawful consideration”. Hence, the plaintiff could recover simplybecause there was “[n]o
particularreason ... to justify the defendant's]retention ofthe monies” despite the presence ofillegality.?> Like
Lord Neuberger, he would have allowed exceptions to this rule, such as “a contract ... of a nature too grossly
immoral forthe court to enterinto any discussion ofit".?

In short: despite their apparentdifferences, both Lord Toulson and Lord Neuberger applied a policy-based
analytical framework that recognised thatthe law oughtto have different starting points depending on the type of
claim brought, and to identify specific types of public policythat may tilt the case one way or another. They even
took into consideration the same policyfactors.?” While Lord Toulson’s reasoning was more explicitly
consequentialistthan Lord Neuberger’s, ultimatelyLord Toulson allowed the claim notbecause there were
consequentialistreasons to do so, but rather that there were no reasons, consequentialistor otherwise, notto;
and Lord Neuberger, similarly, allowed the claim because the Rule demanded itand there were no reasons notto
apply the Rule. The difference between the two may be more apparentthan real.

Lord Sumption’s Approach

What is radically differentis Lord Sumption’s approach. ltendorsed the “reliance test” (to which we will return
later) — “whether the person making the claim is obliged to relyin supportofit on anillegal act on his

part”.?® Hence, his reasoning was carefullyanalytic: the illegalityrendered the contract void; and if a contract is
void for any reason, then restitution mustfollow.?® Any exceptions are to be very specificallydefined, rather than
part of a general public policy. Otherwise, the Courts would notonly be exercising too much discretion atthe
expensstla of consistency,® but also failing to explain the “analytical connection between the illegalityand the
claim”.

Comment on Lord Sumption’s Approach

On closerinspection, cracks appearinthis approach. First, as we will see below, there is no single principle that
explains why the exceptions to the rule are what they are. Lord Sumption explains such exceptions with maxims
such as “the parties to the illegal act are not on the same legal footing” or that there is an “overriding statutory
policy’;* but surely these are as potentiallyopen-ended as a more explicitly discretionaryapproach. Second, it
merelypostpones the analytical inquiry: Lord Sumption’s rule aboutillegalityis reallya rule aboutcontractual
voidness;itworks by assuming thatillegalitycauses contractual voidness; butthis skips over the question

of why, and when, illegalitydoes so.

Because Lord Sumption’srule is reallyone aboutthe consequences of contractual voidness, unlike the majority's
approach, it has nothing to say aboutillegalityin (for example) tort law. Lord Sumption claimsto achieve
consistencyin the law,* but he achieves consistencyin the law of restitution at the potential expense of
consistencyin the law of illegality.

Whether one type of consistencyshould be valued more than the other is a very high-level issue thatgoes to the
heart of how the legal system is organised. To the extent that illegalityunravels everything, one can justify having
a law of illegalitythat operates independentlyfrom the strictures ofthe law of restitution. As Lord Kerr putit, the
Court could simplynot “effectively ignor[e]the illegalitythat surrounded the making ofthe contract’, no matter
what the cause ofaction is.3* Similarly, Singapore law has chosento treat illegalityas being capable of overriding
parties’ legal rights.%

In short, the same criticisms made againstLord Neuberger’'s approach maybe made againstLord Sumption’s,
but at leastLord Neubergerwas candid aboutfocusing on public policyratherthan legal principle. But this leads
to another difficult problem: mightthe public policy of illegalityend up swallowing up the rules of unjust
enrichment?

Rules on Illegality Versus Other Legal Rules

Suppose the contract in Patel had been partly performed. For Lord Sumption, the plaintiffshould win because the
law of unjustenrichmentis such thatrestitution should be available whether the failure of consid eration is total or
partial.® For Lord Neuberger, the plaintiff should win, notbecause ofthis juristic reason, but because

the reasons of public policy for the plaintiff winning would be the same whetherthe failure of consideration is
total or partial %"

Thus, instead of engaging with debates such as (a) whether restitution is available on the ground of partial failure
of consideration; and (b) whether cases of contractual illegalityare always cases oftotal failure of consideration
because illegal consideration is no consideration atall,* Lord Neuberger simplysaid: “the correct analysis is not
the centrallyimportantissue, given that the question as to how the court deals with illegal contracts is ultimately



based on policy”.® Similarly, later he said that a situation in which the defendant had “received the money and
had altered his position so thatit mightbe oppressive to expect him to repay it"* should be an exception to the
rules onillegality, rather than simplypartof the separate change-of-position defence in the law of unjust
enrichment.

Singapore law, which has held that the law of illegalitycan trump parties’ rights, mustcarefullyconsiderin what
ways it may and may not do so. It is one thingto hold, as did Lord Toulson, thatillegalitycan trigger the Court’s
discretion as to whether or not the parties’ legal rights should be enforced. It is another for illegalityto alter the
legal rules thatare constitutive of those legal rights —the Singapore Courts have never gone this far.

The “in pari delicto” Maxim

Singapore law has tended to place heawy reliance on the maxim in pari delicto potior est conditio

defendentis (“where both parties are equally in the wrong the position ofthe defendantis the stronger”).* This
maxim has been deployed (albeit obiter) to reach an opposite conclusion from thatin Patel. Top Ten
EntertainmentPte Ltd v Lucky Red Investments Pte Ltd involved whatwas in effect a claim for restitution. In that
case,a lessee was to pay both “hiring charges” for furniture and “rent” for premises. After a while, it soughta
refund of payments ithad made to the lessor, alleging thatthey had been made pursuantto anillegal transaction
to evade tax by overstating the “hiring charges” and understating the “rent’. The Courtof Appeal held that, had
there been suchiillegality (on the facts there was not), the lessee would notbe entitled to a refund of the
payments it had made because itwas “in pari delicto” with the lessor, having been “very much privy to” the
apportionmentbetween the “hiring charges” and the “rent”.#

In Patel, however, Lord Mance flatly rejected the idea that a “lack of parity of delictbetween the parties” could be
a “pbar to rescission”,*3and Lord Toulson said thatsuch maxims tend to “fetter the law” and “distractthe court’s
mind from the actual exigencies of the case”.* Such criticism prompts a re-examination ofthe in pari

delicto maxim in Singapore.

Considerthe following cases. In Ken Glass Design Associate Pte Ltd v Wind-Power Construction Pte Ltd, a
bogus sale and purchase agreement (which was inrealitya sale and leaseback) was held void as anillegal
attemptto deceive JTC. The Court held that, because the parties were in pari delicto, “they should as far as
possible be returned to their original positions”;**thus, the defendant“purchasers” gottheir stakeholder moneys
back. By contrast, in Cheng Mun Siah (discussed above), the purchasers did not get their depositback. And

in Public Prosecutor v Intra Group (Holdings) Co Incand ANC, the fact that the parties were in pari delicto was
said to be a reason to let their “losses lie where theyfall”.4

How mightthis disparitybe explained? In Ken Glass, unlike Cheng Mun Siah, the purchasers’ depositwas in the
hands ofa stakeholder, notthe vendor. To let the losseslie where they fell would have left the stakeholders with
moneywhich they could not touch. In other words, the in pari delicto maxim was not the main reason whythe
case was decided the way it was;the true reason was the court’s desire to tie up loose ends. This suggests that
the in paridelicto maxim is unsatisfactoryas itis merelya placeholder for more complexconsiderations. Butwith
what oughtitto be replaced?

In Patel, Lord Sumption said thatthe maxim is reallyshortfor two sorts of cases: (a) where the “[plaintiff's]
participationin the illegal actis treated as involuntary’, e.g. induced by “fraud, undue influence or duress”; (b)
where “the application ofthe illegality principle would be inconsistentwith the rule of law which makes the act
illegal”, e.g. where the rule is “intended to protect persons such as the plaintiffagainstexploitation by the likes of
the defendant”.#”

This in fact echoes ideas alreadyseenin Singapore case law. We have examined United Project Consultants,
where a companywas allowed to recover from its negligenttax agentfor failing to warn the companythatit fell
afoul of tax laws; this was justified on the grounds thatthe appellant’s offence was due to an “honest
misapprehension” rather than “conniviing] to cheat IRAS by evading tax’, and that to disallow the claim “would be
to reward the wrongdoer and punish the innocentparty”’.*® The language of “wrongdoer” and “innocentparty’
echoes Lord Sumption’s exception to his rule in cases where the rule violated is one which exists to protect the
plaintiffagainstthe defendant. This shows thatthere are much clearertests thatcan be applied than the in pari
delicto maxim.

But how can such tests be rationalised as partof the broaderillegalitydefence? Consider Houngav Allen, where
the plaintiffillegal worker,who had been trafficked into England, abused, and then fired, sued her employer for
dismissing her discriminatorily. The employer could not raise the defence that the contract of employmentwas
void for illegality. For Lord Toulson, this was because the public policyagainsthuman trafficking outweighed the
public policy in favour of allowing the illegalitydefence.*® By contrast, Lord Sumption explained the same case as
being one in which the plaintiffdid not need to rely on her illegal entry into the UK to make her claim.%° This
brings us to our next issue: can such a “reliance” principle rationalise the law on illegality?



The “Reliance Principle”

The “reliance principle”is commonlythoughtof as a rule of property law established in Tinsley v Milligan: “[a]
party to an illegalitycan recover by virtue of a legal or equitable propertyinterestif, but onlyif, he can establish
his title withoutrelying on his own illegality’.> However, until its scope was limited bythe Courtof Appeal

in Ting to claims to vindicate proprietary rights, it was thoughtin Singapore to have created a “principle of general
application”.%?

The Principle in Tinsley v Milligan

In Tinsley, Tinsleyand Milligan both contributed moneytoward buying a property, which was putin Tinsley's sole
name for the illegal purpose of defrauding the authorities by giving the impression that Milligan was eligible for
social welfare benefits. Tinsleynow claimed thatthe property was hers absolutely. The House of Lords held that
itwas not: Milligan successfullyclaimed to have an equitable interestin the property. To claim this, Milligan did
not have to rely on her illegality; she only had to rely on the fact that she contributed moneytoward the purchase
price, after which the presumption of resulting trust would kick in. By contrast, Tinsleycould not win because

she would have to rely on herillegality to rebut the presumption ofresulting trust.53

The immediatelyobvious criticism ofthis decision is thatitdoes not define “reliance”. Milligan only had to “rely’
on the fact that she contributed moneytoward the purchase ofthe house; she did not have to say why she
wanted to buy the house or why it was to be in Tinsley's sole name.> By contrast, Tinsley could not win because
she would have to prove not only that the parties wanted the house to be in her sole name, butalso why they
wanted itto be. Why did Tinsley have to beara more difficultburden of proof?

The “Reliance Principle” in Singapore
In Singapore, a few cases illustrate further problem s with the reliance principle.

In Suntoso Jacob vKong Miao Ming, a case which pre-dates Tinsley, the appellanthad transferred shares to the
respondentpursuantto an illegal purpose. The appellantsoughtto get them back on the grounds thatthe
respondentheld them on either an express trustor a presumed resulting trustfor the appellant. The Court
rejected the resulting trustargumenton the ground that “the unlawful purpose ofthe transfer cannotbe ignored. It
is too artificial to sever the purpose from the transactions, i.e. the transferof the ... shares to the respondent
withoutany payment...” In other words, the Court rejected the reasoning which was later used in Tinsley v
Milligan.

But after Tinsley, the Courtin Chee Jok Heng Stephanie v Chang Yue Shoon (“Chee”) allowed the plaintiff, who
had given money to the defendantto be held on an express trustfor herwith the intention of preventing it from
being seized by the police,to get her moneyback. This was because she did nothave to rely on the trust
agreement“forany purpose otherthan providing the basis of[her] claim to a property right”.5 Regrettably, the
Court did not considerthe pointin Suntoso Jacob that the trust agreementwas nonetheless motivated by an
unlawful purpose. Instead, the Courtnot only accepted the reasoningin Tinsley, butextended itto a case
involving an express trust.

Furthermore, the basis ofthe remedy granted in Chee was nota declaration that the defendantheld the money
on trustfor the plaintiff, but rather the common-law remedyfor moneyhad and received (i.e. restitution of unjust
enrichment).5” This would implythat the claim was a personal claim founded on the fact of the defendant’s
enrichmentrather than a proprietary claim founded on the plaintiff's equitable interest, i.e. the principle in Tinsley
v Milligan may have been extended pastthe realm of pre-existing property rights. Yet in Ting, the Court of Appeal
held that the “reliance principle”is limited to cases premised on an “independentcause ofaction” from the
contract, e.g. an assertion ofa proprietary interest.®

The “Reliance Principle” as Discussed in Patel

These Singapore cases illustrate the instability of the reliance principle. Itis therefore noteworthy that the majority
in Patel disapproved ofthe reliance principle altogether (as opposed to merelycutting down its scope, as in Ting).
This was for two reasons.

First, as Lord Toulson said, the reliance principle is arbitrarybecause itturned on a “procedural technicality”, viz.
the presumption of advancement.>® Lord Sumption, though he did not disapprove of the reliance principle,
disapproved ofthe technicality with which it was applied: “If Ms Tinsley had been a man and Ms Milligan had
been his daughter, the decision would have gone the other way because the presumption of resulting trustwould
have been replaced by a presumption ofadvancement... This is becaus e the equitable presumptions operate
wholly procedurally,and have nothing to do with the principle which the court is applying in illegalitycases.” %



Second, Lord Kerr added that itis unclear what exactly is relied upon, which makes the application of the
principle uncertain.®! He pointed outthat, in Tinsley, Milligan did not need to rely on the illegal part of her
agreement (viz. the falsity), but she did rely on the rest of heragreement(viz. the intention that the beneficial
interestbe held jointly).5? This involved an act of severance, which could be artificial given that it ignores the
illegalityno matter how large its “looming presence”.®3

However, Lord Sumption said that, although the way the reliance principle had been applied in Tinsley was
wrong, the reliance principle was in principle sound because it “establishes a directcausal link between the
illegalityand the claim”.%* Like the majority's approach, this was an attemptto distinguish between illegal acts
which were “collateral or matters ofbackground only” and those which were more closelyconnected to the
plaintiff's claim.5®

It appears thatthe majority's approach is sounder for the following reasons.

While Lord Sumption claimed thatthe reliance testbroughtmore certainty, he did not squarelyaddress anyof the
concerns listed above. He did not say exactly how the reliance testwas to be “[s]horn of the arbitrary refinements
introduced by the equitable presumptions”, as he said was necessary.5®

It is not even clear that, in Patel, the plaintiff was notrelying on illegality: after all, the unjustfactor being failure of
basis, the plaintiffdid have to saythat once there was a contract — this would then lead into a debate as to
whetherthe plaintiffneeded to rely on the reason why the basis ofthat contract had now failed (viz. the illegality),
or merelythe fact thatit had failed. This was the very problem thatwas glossed overin Tinsley.

While Lord Sumption did not put forth a robustdefence of the reliance principle, Lord Mance soughtto salvage
the reliance principle byadding the gloss thatit matters why a party wishes to rely. He said that reliance in order
to enforce an illegal contractshould notbe allowed, but reliance in order to restore the status quo (i.e.

to undo an illegal contract) should be allowed.%” However, this in turn brings us backto the problem ofwhether, if
such a principle is subjectto such a caveat which is specific to the law of restitution, it can really be said to be an
overarching legal principle.

It is therefore time for Singapore law to get rid of the lastvestiges ofthe reliance principle. In Ting, one reason for
not applying the reliance principle was thatit would encourage parties to “characterise (or, more accurately,
‘dress up’) the facts in orderto make the argument”.®® For the reasons given by Lord Kerr, if this reasoning is
correct, then it ought to applyto all cases, notjustthose involving illegal contracts.

Legal Certainty

Another majorissue raised by Patel is that of legal certainty. It has long been recognised thatthe principle of
illegalityleads to a resultthat is “contrary to the real justice, as between [the defendant]and the plaintiff’.5® In
practical terms, this means thatthe illegalityprinciple has the potential to frustrate parties’ expectations.

Lord Toulson dismissed concerns of such “uncertaintyand unpredictability” on the ground that cases involving
“people contemplating unlawful activity’, unlike “everyday lawful activities”, are not “areas in which certainty is
particularlyimportant”.”

To the contrary, Lord Neuberger held that“criminals are entitled to certainty in the law justas much as anyone
else”, as are “innocentthird parties”. Moreover, “there is a general publicinterestin certainty and clarity in all
areas of law”, especiallysince unclarityin the law would only place “more demands ... on the services of the
courts”.™

Interestingly, this debate was mentioned in Ting, but to the opposite effect. The Court of Appeal held that

“some uncertainty’ (emphasisin original) is acceptable because itis better than having a rigid rule that would err
on the side against, notin favour of, the plaintiff.”? In other words, Ting promotes the following sort of certainty:
the starting pointis that parties should assume thatany contract involving any illegalitywill be void; and, if it is
not, it would be a happy bonus.”™

But this does not considerto whom the bonus accrues. Suppose the defendantin Ting claimed thathe was
repenting because he had discovered thatthe contract was illegal, butin reality wanted to back out of the deal for
the selfishreasonthatit turned out to be a bad bargain. An argumentbased onthe publicinterestwould be
neither here nor there. The public policy againstillegalitywould weigh in favour of the defendant, but the public
policy againstallowing parties to go back on their word for reasons onlyof regretwould weigh in favour of the
plaintiff.

Ultimately, this problem is insurmountable as itis inherentin the “balancing” approach in Ting andin Lord
Toulson’s judgment. The bestway to bring aboutlegal certainty in a principled mannermaywell be some degree
of legislative reform. This, too, was discussed in Patel.



The Role of Legislation

New Zealand’s lllegal Contracts Act 1970 declares that“every illegal contractshall be of no effect’ but grants the
Court discretionarypower to grant relief, having regard to a listof factors.™ The Singapore Academyof Law’s
Law Reform Committee once proposed a similar Act for Singapore.”™ The Courtin Patel was divided over
whether such statutes maybe criticised for allowing too much judicial discretion.”

However, we can draw anotherlesson from the lllegal Contracts Act: that the discretionitlays downis “subjectto
the express provisions ofany other enactment”.”” In otherwords, itis open to the Legislature to specify
how each criminal offence interacts with the civil law.

An example is hinted at in Patel. The provision which criminalised insider trading was s 52 of the Criminal Justice
Act 1993. Section 63(2) of that Act provided: “No contract shall be void or unenforceable byreason only of
Section 52.”7® On the facts, s 63(2) did not apply because the definition of “contract” did not include the contract
in Patel. Nonetheless, the general pointin the previous paragraph stands.

The Singapore law of illegalityoughtto embrace this possibility, which already has roots in the Corruption, Drug
Trafficking and Other Serious Crimes (Confiscation of Benefits) Act (‘CDSA").” The CDSA requires the Court,on
the application ofthe Public Prosecutor after someone is convicted ofone of a number ofdefined “serious
offences”, to order that benefits derived from that criminal conductbe confiscated.® Incidentally, insider trading is
also a “serious offence”.

Entering into an arrangementto assistanother to retain the benefits of criminal conduct (e.g. by transferring them
to someone else, using them to acquire property, or using them to secure funds)is also a “serious offence” under
the CDSA.# Thus, fact patterns as in Patel and Tinsley would be caught by the CDSA if the underlying illegality
is itselfa “serious offence”.

In Patel, the Court recognised the potentialimpactofsimilarlegislation in the UK, but parties did not make
submissions onit.8* This is therefore an open pointwhich should be borne in mind in Singapore. One mightvery
well ask, given that the Legislature has laid down a regime which would dictate a certain fate for transactions
involving certain crimes, whatthe properway to interpret the Legislature’s silence as to transactions involving
other types of crimes is.

Conclusion

The Courtin Ting described “illegalityand public policy” as being “one of the mostconfused (and confusing)
areas in the common law of contract”.®> Lord Toulson similarlysaid thatthe law of illegalityis fraught with
“uncertainty, complexity and sometimes inconsistency”.8 The difficulty is how to rationalise and simplifythe law
without, as Lord Sumption putit, “simplysubstitutlingla new mess for the old one”.#

With these provisos in mind, Patel has provided many options for future developmentof the law in Singapore, as
well as highlighted a few potential pitfalls. Most significantly, each Judge attempted to explain, explicitly or
otherwise, to what extent the theory and rules of illegalityoughtto cut across all areas of private law, as opposed
to being limited to a particular part of it. The law in Singapore after Ting, particularlyregarding the fate of the
“reliance principle”,is in asomewhatfragmented state; the mostsignificantpointto take away from Patel is that it
is worth taking a step back from individual cases to firstaddress such broader questions aboutwhether such
fragmentationis bad, good, or simplyunavoidable.

» Benjamin Joshua Ong
BA Jurisprudence (Oxon), BCL (Oxon)
E-mail: benjamin.joshua.ong@gmail.com



Notes

1 Holman v Johnson (1775) 98 ER 1120, 1121; 1 Cowp 341, 343.

2 Patel v Mirza [2016] 3 WLR 399; [2016] UKSC 42.

3 Cheng Mun Siah v Tan Nam Sui [1979-1980] SLR(R) 611 (HC), at [7].

4 Tinsley v Milligan [1994] 1 AC 340 (UKHL).

5 Ting Siew May v Boon Lay Choo [2014] 3 SLR 609 (CA), at [24].

6 ANC Holdings Pte Ltd v Bina Puri Holdings Bhd [2013] 3 SLR 666 (HC), at [80] and [84].

7 Patel, at [99].

8 Patel, at [109].

9 United Project Consultants Pte Ltd v Leong Kwok Onn [2005] 4 SLR(R) 214 (CA).

10 Ooi Han Sun v Bee Hua Meng [1991] 1 SLR(R) 922 (HC).

11 Margaret Fordham, ‘Not so different after all? A causation-based approach to joint illegal enterprises’ [2013]
SJLS 202, fn 2; United Project Consultants Pte Ltd v Leong Kwok Onn [2005] 4 SLR(R) 214 (CA).

12 ‘Some Thoughts on Principles Governing the Law of Torts’, Distinguished Guest Speaker lecture at the
Protecting Business and Economic Interests: Contemporary Issues in Tort Law conference on 19 August
2016, https://www.supremecourt.uk/docs/speech-160819-03.pdf (accessed 17 Feb 2017), at [39].
13 ParkingEye Ltd v Somerfield Stores Ltd [2013] QB 840 (EWCA), at [52] (Toulson LJ).

14 Patel, at [100].

15 Patel, at [109].

16 Patel, at [110].

17 Patel, at [120].

18 Patel, at [120].

19 Patel, at [110].

20 Patel, at [145]-[146].

21 Lord Clarke thought so: Patel, at [212].

22 Patel, at [162].

23 Patel, at [170]-[173].

24 Patel, at [162] read with [172].

25 Patel, at [116].

26 Patel, at [116].

27 Patel, at [174].

28 Patel, at [234].

29 Patel, at [250].

30 Patel, at [262(ii)].

31 Patel, at [262(iv)].

32 Patel, at [264].

33 Patel, at [232].

34 Patel, at [140].

35 Ting, at [23]-[24].

36 Patel, at [247].

37 Patel, at [168].

38 Patel, at [170].

39 Patel, at [170].

40 Patel, at [162].

41 Burrows, Restatement of the English Law of Contract (OUP, 2016), 221-222, cited in Patel, at [82].
42 Top Ten Entertainment Pte Ltd v Lucky Red Investments Ltd [2004] 4 SLR(R) 559 (CA), at [36].
43 Patel, at [198].

44 Patel, at [95]-[96].



45 Ken Glass Design Associate Pte Ltd v Wind-Power Construction Pte Ltd [2003] 1 SLR(R) 34 (HC), at [33(b)] and
[35].

46 Public Prosecutor v Intra Group (Holdings) Co Inc [1999] 1 SLR(R) 154 (HC), at [58]; ANC, at [147].
47 Patel, at [241]-[243].

48 United Project Consultants Pte Ltd v Leong Kwok Onn [2005] 4 SLR(R) 214 (CA), at [56] and [60].
49 Patel, at [77].

50 Bilta (UK) Ltd v Nazir (No 2) [2016] AC 1 (UKSC), at [102]; Patel, at [132].

51 Tinsley, at 375C.

52 Lim Leong Huat v Chip Hup Hup Kee Construction Pte Ltd [2011] 1 SLR 657 (HC), at [204]; Boon Lay Choo v Ting
Siew May [2013] 4 SLR 820 (HC), at [31].

53 Tinsley, at 371-372.

54 Tinsley, at 376F.

55 Suntoso Jacob v Kong Miao Ming [1985-1986] SLR(R) 524 (CA), at [13].

56 Chee Jok Heng Stephanie v Chang Yue Shoon [2010] 3 SLR 1131 (HC), at [44].
57 Chee, at [45].

58 Ting, at [125]-[126].

59 Patel, at [87] and [110].

60 Patel, at [237].

61 Patel, at [134].

62 Patel, at [136].

63 Patel, at [139]-[140].

64 Patel, at [236], [239].

65 Patel, at [239].

66 Patel, at [239].

67 Patel, at [199].

68 Ting, at [128].

69 Holman v Johnson (1775) 98 ER 1120, at 1121; 1 Cowp 341, at 343.

70 Patel, at [113].

71 Patel, at [158].

72 Ting, at [47].

73 Ting, at [26].

74 lllegal Contracts Act 1970 (New Zealand), ss 6—7.

75 Ting, at [69].

76 Patel, [25] vs. [207] and [259]—-[261] .

77 lllegal Contracts Act 1970 (New Zealand), s 7(1).

78 Patel, at [266]-[267].

79 Cap 65A (2000 Rev Ed).

80 CDSA, s 5 read with Second Schedule.

81 CDSA, Second Schedule, item 269.

82 CDSA, s 44 read with Second Schedule, item 1.

83 Patel, at [108], [184], [198], [254].

84 Patel, at [198].

85 Ting, at [3].

86 Patel, at [3].

87 Patel, at [265].



	Illegality and the civil law in Singapore: Lessons from the UK? Patel v Mirza [2016] 3 WLR 399; [2016] UKSC 42
	Citation

	tmp.1502419622.pdf.3lmoY

