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INDUSTRY WATCH

for the 21st Century

Rethinking 
Intellectual 
Property 



New models are undermining 
the traditional views of 
intellectual property.

W  
the rise of technologies such as 3D printing, the expansion of multiple authorships and 
an increasing democratisation of information, many see the systems designed in the 

 
Whether we should disregard IP, or reinvent it for the more collaborative world ahead,  

our perspectives on know-how, its sharing and trading, and consider how IP can  

Traditional intellectual property regimes are often seen as an inhibitor to  
 
 
 

tangible assets, and thus, the intangible aspects around innovation and brand value  
 

open and collaborative attitude towards intellectual property is needed to  

 
 

record labels never recovered and new business models have since emerged and  
 
 
 
 

protocols that make the Internet work also make these products, in all practical terms,  

 
 

arises through collaboration, is the current regime then too restrictive?

By Tim Jones

Traditional intellectual property regimes are often 
seen as an inhibitor of innovation, protecting 
incumbent business models where the firm’s  
value is measured in terms of profit and loss.  
The emphasis is on creating shareholder value,  
and not necessarily on contribution to society.



The problem is that the barriers  
exist in legal terms and only manifest 

 
be expensive, and since litigation takes 
place through public courts, a substantial 
burden of these costs is often passed on to 

pockets are better positioned to take 

services become digitised, governments 
and f irms may f ind it increasingly  

 
Clearly something is wrong when more 
time and money is spent on litigation  

 
case in multiple sectors as strict  
intellectual property regimes not only 
increase the costs for new players to 
enter the market, but also open the 
door for copyright and patent trolls who  
aggressively pursue litigation as a  

We need to sort this out but the 
answer should not be to impose even  

implemented as a market barrier, but  
rather a means to incentivise and  
promote prog ress t h rou gh new  
knowledge and invention, in short, 

 
value in the sharing of insight and  

make the most of this, but in a way that 
maybe allows for new robust business  

Lessons from the past  
and present

COPYRIGHT AND  

DESIGN RIGHTS

The more freely and openly information  
is shared, the more value society can  
create through collaboration and 

copyright date back to the emergence 
 

spread information cheaply amongst the 
 

reacted by restricting the right to print 
in order to contain infectious ideas, 
which threatened to upend traditional 

of thought at the end of the 15th 
century brought Europe the Protestant  
Reformation and the Enlightenment,  
which swept away the medieval world-

 
 

 
be more about balancing the rights of 

Nonetheless, such restrictive rights 

some evidence of organisations ignoring 
copyright, and the courts supporting  

 

 
1

unanimously dismissed an appeal and 

the copycat, did not infringe copyright  
even though the judge acknowledged  

and could effectively end the protection  
of designers from design rights and 

PATENTS

 
order to speed advancements within their  

 

others, put their collective knowledge 
 

with sewing machine makers in the  

stunted by the two largest patent 
holders, the Wright Company and Curtis  
Company, which ended in 1917 when  

 
 

These collaborative mechanisms  
accelerated the development of multiple 

In another example, Ericsson, the 

 
related patents into an open depository  
that anyone could access via a special 

relinquished any rights to royalties, but in 

 

 
company, Zip2, I thought patents were 
a good thing and worked hard to obtain  

 
ago, but too often these days they serve 
merely to stif le progress, entrench the 
positions of giant corporations and  
enrich those in the legal profession, rather 

 
when I realized that receiving a patent 
really just meant that you bought a 
lottery ticket to a lawsuit, I avoided them  

2

Lawsuits aside, there is a shrewd 

ecosystems, which have made products  
and services such as the Internet 
and numerous other information-

New business models
 

ubiquitous, digital goods and services  

20



 
 
 

positive externalities of the goods are not remunerated as innovation, and progress 
 
 
 

 
that new creative content would not be produced because there is no monetary  

 

 

CREATIVE COMMONS

CC0

BY

BY SA

BY ND

BY NC

BY NC SA

BY NC ND

MOST OPEN

LEAST OPEN

ICON Description Acronym Free/Libre

PUBLIC
DOMAIN

Freeing content globally 
without restrictions

CC0 YES

BY
Attribution alone BY YES

BY    SA
Attribution + ShareAlike BY-SA YES

BY NC

Attribution + 
Noncommercial

BY-NC NO

BY ND

Attribution + 
NoDerivatives

BY-ND NO

BY    NC             SA

Attribution + 
Noncommercial + 
ShareAlike

BY-NC-SA NO

BY    NC             ND

Attribution + 
Noncommercial + 
NoDerivatives

BY-NC-ND NO

FIGURE 1 Source: Creative Commons Attribution 4.0 International license

and knowledge on relatively cheap  
cell phones and computers, and sharing  
it at near zero marginal cost in a  

3

 
 

a lot of time and effort to produce high  

va lue through digita l works sti l l 

they trade their digital work for food  
or to keep the lights on?

 
over recent years, Creative Commons 
licencing provides an avenue for 
creators to monetise their work, 
either directly or indirectly, through 
copyright recognition and the option  
to control the commercialisation of  
their work while providing a framework 
for free distribution and space for  

 

As access to the Internet becomes ubiquitous, 
digital goods and services will increasingly 
resemble global public goods, which are non-rival 
and non-excludable. This potentially could result in 
a market failure, where profit-seeking behaviour is 
incapable of satisfying demand.
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through crowdsourcing or commercialised 
through freemium models that have an 
added-value physical component, such as 
live concerts, movie theatre experiences, 
speaking engagements, workshops, 
merchandise and prints which are sold  
at a premium above the basic free  

 

 
plot a successful concert tour around 
the cities where their music was most 

 

built around easy and convenient access  
to essentially unlimited genres and 

 
the sheer volume going through 

well as opportunities to be discovered 
through discussion forums, playlists 
and recommendations from the user 

 
near as lucrative as the record labels  
once were, it does provide a mechanism  

 

record labels rely on mass consumption  
and hence communication through  

 
peers provide a way to democratise  
music, getting content out there and 
reaching the audience, while stil l  

 
l ike a Creative Commons license  

 
but can be available on P2P networks  

similar services bring in revenues from 
advertisements, subscriptions, or some 

based on the number of listeners/viewers 

, in response to digital disruption, 

 
they would rather be paid by number of 

views, but of course it changes the type 
of things they were incentivised to  

their content and services away for free  
 

as well as a plethora of other online  

the curve, was that the value was not in  
the content or the lecture, but in the 
discussion and interaction around the 

br a nd, reput at ion a nd t hou ght  

this endeavour; this has become 
com mon pr act ice for hu nd reds  

 
 

exclusive but collectively they show a 

is, intellectual property is important as 
it provides authors and inventors with 
essential recognition and sets the rules  

approach does this by creating a legal 
framework between the extremes of 
traditional copyrights and the public 

Collaborations among 
users, government and 
private enterprise
Creative Commons licencing certainly 
offers a solution for more traditional  

22



forms of authorship, such as music, images and literature–
but what about work that is constantly evolving with multiple 
authors, such as software? This may, it has been argued, require 

Copyleft licenses are a form of copyright that grew 

users the freedom to run, copy, distribute, study, change and 
improve the software—and even sell it—regardless of how they 

here is that free does not mean free of price, but rather, freedom 

caveat is that it should comply to the same legal boundaries 

and that modified versions are identifiable and distinct from 

established a framework for open collaboration and iterative 

common type of operating system used for web servers, Linux, 

change over time though, as technological advancement may 

In the future, it may be more efficient to compensate 
pharmaceutical firms on completing a task to discover and 
develop new things—but for the patent to be open and free 

USERS
GOVERNMENT

PRIVATE
ENTERPRISE
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could compete on public grants or 

 
already starting to put selected patents  
on drugs that did not make it through  
clinical trials into a public depository 

further ahead at the escalating costs  
of healthcare generally, and drug 
development specifically, some see a  
world where drug discovery could  
become an increasingly state-led and  
state-funded activity with the associated 

invention and innovation, patents also 

 
 

W hile investment in new product 
development has its return, it is not 

escape this liability; they are often hard  
to f ind and operate outside of a  

restrictions clearly do not bother them,  
and so alternative models must be  
explored to protect customers and  

 

Liabilities and ethics

interesting and controversial statement 
on the point of piracy, that is, “piracy is 

from intellectual property laws, and by 

creates barriers, it is those who control 

disproportionally more than the author  

with replication and distribution at zero 

marginal cost through P2P networks 
disintegrates any centralised control of  

matures, 3D printing will drastically  
 

essentially become digita l, and so 
potentially can be shared in the same  

 
are increasingly unlikely, despite the 
attempts of many in the industry to  

The new enlightenment
Reconciling twentieth century capitalism 
with twenty-first century technology 

Emerging technologies like the Internet 
 

robotics will allow digitisation, perfect 
copying and manipulation of almost 

patent and copyright will blur, as will the  
difference between public and private 

 
Internet mindset when it comes to 
thinking about IP, and might be resistant 
to reimagining intellectual property for 
the new economy—whose features include 
rapid change, hyper-competition and 

Erecting barriers to protect us from 
change would be a step backwards, and 
could have repercussions that hinder 

IP regimes designed to support old- 
school profit and loss statements are 
currently based on an incomplete model 

shift forward, many see that Integrated  

f inancial, social and environmental 
impact, goes some way to address  

 
supports environmental boundaries,  

Many people still have a 
pre-Internet mindset  
when it comes to  
thinking about 
intellectual property, 
and might be resistant 
to reimagining IP for 
the new economy—
whose features 
include rapid change, 
hyper-competition 
and information. 
Most importantly, it 
is the transition from 
ownership to access.
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THE FIVE CAPITALS MODEL

Natural Capital

Financial 
Capital

Manufactured
Capital

Social 
Capital

Human 
Capital

FIGURE 2 Source: Forum for the Future, “The Five Capitals”

Tim Jones, PhD.
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social conditions and characteristics of the economy, is an even more complete approach  

multidimensional value of intellectual property beyond the short-sighted ambitions  

 
 
 

what we can be confident about is that significant change will come within the  
21st century–not just around technology but also on how value is created–and with  

 
defence against imitation, and will instead support wider and more democratic sharing, 
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